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NAMES AND ADDRESSES OF ATTORNEYS 


LYCETTE, DIAMOND and SYLVESTER, and 
LYLE L. IVERSON, 
800 Hoge Building, 
Seattle, Wash., 


For Appellants Century Investment Corp., 
and Virgil J. Pague. 


eR CHUR G. BARNETT, 
1304 Northern Life Tower, 
Seattle, Washington ; 
ALEC DUFBR, 
1155 Dexter Horton Bldg., 
Seattle, Washington, 


For Appellants Barnett and Owens. 


VERNON W. TOWNE, 
1304 Northern Life Tower, 
Seattle, Washington, 


For Appellant Ester. 


CHARLES P. MORTARTY, 
U.S. Attorney, 


JOHN A. ROBERTS, JR., 
Asst. U. 8. Attorney, 
United States Courthouse, 
Seattle, Washington, 


For Appellee United States of 
Ameriea. 
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United States District Court, Western District 
of Washington, Northern Division 


No. 3804 


UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 


CENTURY INVESTMENT CORPORATION, a 
Corporation; HARTFORD ACCIDENT & IN- 
DEMNITY COMPANY, a Corporation; A. E. 
SHERMAN and JANE DOE SHERMAN, His 
Wife; VIRGIL J. PAGUE and JANE DOE 
PAGUE, His Wife; CARL W. PAGUE and 
JANE DOE PAGUE, His Wife; ARTHUR G. 
BARNETT and JANE DOE BARNETT, His 
Wife; EDWARD R. ESTER and JANIE DOE 
ESTER, His Wife; and DONALD F. OWENS 
and JANE DOE OWENS, His Wife. 

Defendants. 


COMPLAINT 


Ie 

The defendants Century Investment Corporation 
and Hartford Accident & Indemnity Company, are 
corporations and have a principal place of business 
and a resident agent within the Northern Division 
of the Western District of Washington. That all 
other defendants are residents of the Northern Di- 
vision of the Western District of Washington. 
Jurisdiction is based on Title 28, U.S.C. Section 
1345. 
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II. 

That on or about July 14, 1958, the defendants, 
A. E. Sherman, Virgil J. Pague and Century In- 
vestment Corporation, entered into a contract in 
writing with the Director of the Public Housing 
Administration, an agency and department of the 
United States of America, and representing the 
United States of America, said contract being com- 
prised of three separate documents which are the 
Invitation to Bid, attached hereto and marked Ex- 
hibit ‘‘A’’; the General Conditions, attached hereto 
and marked Exhibit ‘‘B’’; and the Offer and Ac- 
ceptance of Offer, attached hereto and marked Ex- 
hibit ‘‘C’’; all of which documents are by this ref- 
erence incorporated herein as though fully set forth. 


TTI. 
That paragraph 2, beginning on page 1 of the 
Offer and Acceptance of Offer of said contract, Ex- 
hibit C, provides as follows: 


‘‘The Purchaser offers and agrees to pur- 
chase from the seller and to remove the prop- 
erty set forth and described in attachment A, 
attached to the Invitation to Bid and General 
Conditions, and to clean the building site or 
sites, such offer being governed by and subject 
to the General Conditions covering the sale of 
such property at the purchase price as listed 
by the Purchaser on Attachment A.”’ 


That paragraph 2, beginning on page 1 of the 
General Conditions of said Contract, Exhibit B, 
provides as follows: 
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wae =* The Purchaser is liable for any ex- 
pense incurred by the Government as a result 
of his failure to abide by the terms of this sale, 
including the removal of the units sold here- 
under within the time stated herein and leaving 
the site in a satisfactory condition. * * *’’ 


That paragraph 6, beginning on page 2 of the 
General Conditions of said Contraet, Exhibit B, 
provides as follows: 


‘¢* * * and shall complete the removal of the 
buildings or structures and all clean-up opera- 
tions within a reasonable period not to exceed 
the period of time specified in paragraph 3 of 
the Invitation to Bid. In the event the pur- 
chaser fails to complete the removal and clean- 
up operations within such period of time, the 
Government may take possession of any prop- 
erty still on the site, destroy and otherwise dis- 
pose of it, and may charge the Purchaser with 
the cost of removing the dwellings and cleaning 
up the site without crediting the Purchaser with 
the salvage value of the material or construe- 
tion work removed.”’ 


That paragraph 3, beginning on page 1 of the In- 
vitation to Bid of said Contract, Exhibit A, provides 
as follows: 

‘Purchaser will provide the Housing Authority of 


the City of Seattle with a Performance Bond in ac- 
cordance with the following schedule: 
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‘““No. of Sales Units Purchased: 3 sales units and 
over. 


‘‘Amount of Bond: $5,000.00. 


“Time Allowed for Completion of Work: 120 days 
from acceptance of offer. 


IV. 

That the completion date for the removal of said 
temporary buildings under the terms of the con- 
tract was not later than November 2, 1953. That said 
temporary buildings and the real property upon 
which thev are presently situated are located in the 
City of Seattle, County of King, State of Washing- 
ton, and more particularly described as follows: 


Building #102, located at 6500 Maynard Avenue, 
Seattle, on Lots 2, 3, 4, 5, 6 and 34, all in Block 
13, MeLaughlin’s Waterfront Addition to the City 
of Seattle; 


Building #103, located at 6528 Sixth Avenue 
South, Seattle, on the South 35 feet of Lot 10, all 
of lots 11, 18, 14, 30 and 31, all in Block 11, Me 
Laughlin’s Waterfront Addition to the City of 
Seattle; 


Building #104, located at 6542 Sixth Avenue 
South, Seattle, on Lots 15, 16, 17, 18 and parts of 19,. 
20 and 23, all in Block 11, McLaughlin’s Water 
front Addition to the City of Seattle; 


Building #105, located at 6361 Maynard Avenue, . 
Seattle, on Lots 21, 22 and parts of Lots 19, 20 and 
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23, all in Bloek 11, MeLaughlin’s Waterfront Ad- 
dition to the City of Seattle. 
as 

That on July 14, 1953, a Performance Bond in 
the sum of $5,000.00 was executed by Century In- 
vestment Corporation, through Virgil J. Pague, its 
President, as principal, and by the Hartford Ac- 
eident and Indemnity Company, as surety, in favor 
of the Housing Authority, City of Seattle, Washing- 
ton, acting as the agent of the Public Housing Ad- 
ministration, to insure the condition that the obliga- 
tion of the Century Investment Corporation that it 
would do all the work and furnish all the materials 
for the removal of buildings and site clearance and 
faithfully perform all the conditions of said eon- 
tract. 

VI. 

That the defendants, A. E. Sherman, Virgil JJ. 
Pague, Arthur G. Barnett, Carl W. Pague, Donald 
FE. Owens and Edward R. Ester, acting individually 
and in behalf of the marital communities eomposed 
of themselves and their wives, purchased said tem- 
porary buildings from the Century Investment Cor- 
poration, and in open and flagrant violation of the 
terms of said contract, have rented or leased certain 
dwellings and apartments loeated in said tem- 
porary buildings, contrary to the terms and con- 
ditions of said contract. 

VIL. 


That the defendant, A. E. Sherman, asserts or 
elaims some right, title and interest in and to said 
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property adverse to the claim of the other defend- 
ants here in and adverse to the rights of the United 
States in and to said property, which claim of lien 
or interest is subordinate to that of the plaintiff 
herein. 

Vit. 

That the plaintiff, United States of America, at 
all times herein mentioned, had and does now have 
exclusive use of said real property upon which said 
temporary dwellings are presently located and the 
acts of the defendants alleged herein have damaged 
and are damaging the plaintiff’s exclusive use of 
said land and are in flagrant violation of the laws of 
the United States of America relating to temporary 
war housing. 

IX. 

That the defendants, and each of them, knowingly 
acted in direct violation of paragraph 8, beginning 
on page 2 of the General Conditions of said Con- 
tract, Exhibit B, which provides as follows: 


‘‘Assignment. Neither this contract nor any 
interest therein shall be assigned or transferred 
by the Purchaser to any other party. (Section 
3737, Revised Statutes, as amended, 41 U.S.C. 
ie) 

Wherefore, plaintiff, United States of America, 
prays for judgment against the defendants, and’ 
each of them, and marital communities composed of 
them. as follows: 


1. Require the Century Investment Corporation | 
and its surety, Hartford Accident & Indemnity Com- 
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pany to affirmatively and forthwith remove the 
temporary buildings in accordance with the terms of 
the removal contract and the mandatory require- 
ment of the Lanham Act. 


2. Restrain and enjoin any and all parties from 
interfering with the plaintiff’s interest in the per- 
sonal and real property and the temporary buildings 
located thereon. 


3. Allow damages to the plaintiff for the failure 
of the Century Investment Corporation to complete 
its removal contraet by November 2, 1953, and re- 
quiring the plaintiff to extend its term of ex- 
elusive use of said property from February 21, 
1954, to February 20, 1955. 


+. An accounting by all parties of the funds ¢ol- 
lected by said defendants from tenants or from other 
sources by reason of the unauthorized use of said 
temporary buildings and the land upon which they 
are situated. 


d. Allow a reasonable rental value to the plain- 
tiff for said property by reason of the use of said 
property by the defendants herein. 


6. That the title of the defendants to said tem- 
porary buildings be forfeited and that the plain- 
tiff. United States of America, shall have the full 
and complete title to said temporary buildings, free 
and clear from any and all charges. interest, claims, 
liens and encumbrances of any kind whatsoever. 


10 Century Investment Corp., et al., vs. 


7. For such other and further relief as to the 
court may seem just and equitable and for its costs 
and disbursements herein to be taxed. 


/s/ CHARLES P. MORIARTY, 
United States Attorney ; 


/s/ RICHARD J. HARRIS, 
Assistant United States 
Attorney, 


/s/ JOHN A. ROBERTS, JR., 
Assistant United States 
Attorney. 


EB MHIBIT “A” 
Housing and Home Finance Agency 
Public Housing Administration 
Invitation to Bid 


Sale and Removal of Buildings and Site Clearance 


Project No.: WASH-45302. 


Location: Michigan St., between 
4th Ave. South & 
Maynard Avenue, 
Seattle, Washington. 


1. By notice first published on May 21, 1953, 
the United States of America, acting through the 
Public Housing Administration of the Housing and _ 


. 
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Home Finance Agency and the Housing Authority 
of the City of Seattle, Washington, has offered to 
sell for off-site removal the property as follows and 
hereinafter listed on Attachment A. 


24—1 story apartment-type buildings, con- 
taining 144—1 bedroom units, offered in 10 
sales units, each including a concrete and tile 
service unit. 


The dwelling umts are of frame construction, all 
one-story, with mineral surface siding exteriors on 
2”x4" studs, wallboard interior walls, single fir floors 
over 2”x6” joists—16” o.c., solid roofs built up over 
2”x6" rafters—16” o.¢., and concrete foundation 
piers. Most units contain electric hot plate, ice-hox, 
single sink, shower stall, toilet bowl and tank, and 
wash basin. Certain items of dwelling furniture will 
be included with some of the units. 


fquipment in the service buildings includes con- 
verted oil-burning furnace, hot water heater and 
storage tank, and fuel tank. 


Condition of buildings and contents is ‘‘where is, 
as is,’’ except for plywood covers over windows and 


doors, which are not ineluded in the sale. 


Kach sales unit is offered separately and pur- 
chasers may remove from the site in any feasible 
manner, cither intact or as salvage material. 


Arrangements to inspect vacant buildings may be 
tiade by telephoning the Manager at Lander 2600, 
Mondays through Fridays, between the hours of 
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9:00 a.m. and 4:00 p.m., or calling at the project 
office, 225 Juneau Street. 


2. Sealed bids in duplicate must be submitted 
not later than the time scheduled below for the bid 
opening. Bids shall be enclosed in two envelopes 
(outer and innet), both of which shall be sealed 
and clearly marked ‘‘Bid for Purchase and Re- 
moval’’ and addressed to the Housing Authority of 
the City of Seattle, 825 Yesler Way, Seattle 4, 
Washington. Other information pertaining to this 
offering may be secured from the Housing Authority 
of the City of Seattle. 


Bids Will Be Publicly Opened at the Above Address 
at 2:00 P.M. on June 23, 1953 


3. Purchaser will provide the Housing Authority 
of the City of Seattle with a Performance Bond in 
accordance with the following schedule: 


No. of Sales Units Purchased: Up to 2 sales 
units. . 

No. of Sales Units Purchased: 3 sales units 
and over. 

Amount of Bond: $800.00 per sales unit. 

Amount of Bond: $5,000.00. 

Time Allowed for Completion of Work: 75 
days from acceptance of offer. 

Time Allowed for Completion of Work: 120 
days from acceptance of offer. 


as required under Paragraph 2 of the General 
Conditions. 
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4. All offers except those from Federal, state or 
loeal government bodies shall be accompained by a 
deposit seeuring the offer. Said deposit shall be in 
the form of a certified or cashier’s check or money 
order payable to the Housing Authority of the City 
of Seattle and shall be in the amount of five per 
cent (5%) of the bid up to $10,000 and two per cent 
(2%) of any amount m excess of $10,000. The 
amount of the deposits made bv successful bidders 
in aceordanee with this paragraph shall be applied 
against the purchase price. When an offer is ac- 
eepted, the unsuceessful bidders will be so notifled 
and the cheeks or money orders of all unsuccessful 
bidders shall be immediately returned to them. 
Cheeks or money orders may be held by the Housing 
Authority of the City of Seattle without deposit and 
at the bidder’s risk until] the successful bidders are 
selected. 


EXHIBIT “B” 


Housing and Home Finanee Agency 
Public Housing Administration 


General Conditions 


1. The property available for sale is described 
in the Invitation to Bid annexed hereto and made a 
part hereof. 


2. Performance Security. The Purchaser shall 
within five days of the delivery to the Purchaser of 


14 Century Investment Corp., et al., vs. 


an executed copy of the contract supply (in addition 
to payment in full of the contract price) perform- 
ance security in the form of a certified check, 
eashier’s check or money order payable to the 
Seattle Housing Authority in the amount required 
under Section 3 of the Invitation to Bid, or shall 
supply a performance bond in a like amount. The 
Purchaser is liable for any expense ineurred bv the 
Government as a result of his failure to abide by 
the terms of this sale, including the removal of the 
units sold hereunder within the time stated herein 
and leaving the site in a satisfactory condition. The 
Purchaser shall be Hable for the full amount of 
damages determined by the Contracting Officer to 
have been occasioned by his failure to comply with 
provisions of this sale, whether or not such damages 
are secured by the performance security. 


3. Scope. (a) The Purchaser shall furnish all 
labor and material, perform all work, and assume 
all expenses necessary to accomplish the following: 


(1) Remove buildings with wood floors down 
to ground level, including wood, brick or con- 
crete block foundation posts or piers; remove 
all econerete, including slabs and entrance walks; 


(2) Take down, preserve, and replace as di- 
rected, telephone, telegraph or other wires or 
fences and their appurtenant poles or posts or’ 
other interferences which may obstruct the re- 
moval of the buildings; excepting those serving: 
buildings not included in this contract; | 
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(3) Have all services, such as water, gas, 
steam, electricity and telephones, disconnected 
at the service mains in accordance with the 
rules and regulations of the owners of the 
utility involved or the local municipality. 
Securely cap and seal all storm and sanitary 
sewers leading from structures to be removed 
and backfill only after inspection by the Con- 
tracting Officer. Cap water service line at foot 
of riser to dwelling. Preserve all active utili- 
ties traversing the project site; 


(4) Remove all salvage (except as specified 
herein) and debris resulting from the operation 
and all tools and apparatus from the site, re- 
store the site of the buildings, as far as possi- 
ble, to its condition immediately prior to the 
removal of the buildings by filling solidly any 
holes or trenches resulting from the operation 
and leave the site clean and free from hazards, 
al] to the satisfaction and approval of the Con- 
tracting Officer. 


(b) In the performance of the foregoing work 
the Purchaser shall at all times provide adequate 
protection to persons and property, and to prevent 
spread of dust and flying particles: provide water 
and necessary connections therefor: and shall avoid 
interfering with the use of the adjacent buildings or 
interruption of free passage to or from the same. 


(ec) The Purchaser shall use no dynamite nor 
powder and do no blasting on the site and shall not 


16 Century Investment Corp., et al., vs. 


burn materials or debris on the site without the 
specific permission of the Contracting Officer. 


4. Licenses and Permits. The Purchaser shall 
obtain and pay for all required permits, licenses and 
fees necessary in connection with its work, without 
cost or expense to the Government. 


5. Liability for Protection. The Purchaser 
shall assume responsibility and be liable from and 
after the date of delivery to the Purchaser of an 
executed copy of this contract, for the care and 
protection of the property conveyed by this in- 
strument. 


6. Time and Commencement and Completion of 
Work. The Purchaser shall not commence work 
until he has made payment in full of the purchase 
price and until delivery to the Housing Authority 
of the Performance Security required under Pava- 
graph 2 hereof and shall complete the removal of 
the buildings or structures and all clean-up opera- 
tions within a reasonable period not to exceed the 
period of time specified in Paragraph 3 of the In- 
vitation to Bid. In the event the Purchaser fails to 
complete the removal and clean-up operations within 
such period of time, the Government may take pos- 
session of any property still on the site, destroy and 
otherwise dispose of it, and may charge the Pur- 
chaser with the cost of removing the dwellings and 
cleaning up the site without crediting the Purchaser’ 
with the salvage value of the material or construe 
tion work removed. 
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7. Officials Not to Benefit. No Member of or 
Delegate to Congress or Resident Commissioner 
Shall be admitted to any share or part of this con- 
tract or to any benefit that may arise therefrom but 
this provision shall not be construed to extend to 
mus contract if made with a corporation for its 
general benefit 


8. Assignment. Neither this contract nor any 
interest therein shall be assigned or transferred by 
the Purchaser to any other party. (Section 3737, 
Revised Statutes, as amended, 41 U.S.C. 15.) 


9. Covenant Against Contingent Fees. Purchaser 
warrants that no person or agency has been em- 
ploved or retained to solicit or seenre this con- 
tract upon an agreement or understanding for a 
commission, pereentage, brokerage, or contingent. 
fee, excepting bona fide emplovees or bona fide estab- 
lished commercial agencies maintained by the Pur- 
chaser for the purpose of securing busmess. For 
breach or violation of this warranty, the Govern- 
ment shall have the right to annul this contract 
without hability or in its discretion to require the 
Purehaser to pay, in addition to the contract price 
or consideration, the fui] amount of such commis- 
sion. pereentage, brokerage, or contingent fee. 


10. Non-Diserimination. There shall be no dis- 
erimination by reason of race, creed, color, national 
origin or political affiliations, against any employee 
or applicant for employment qualified by training 
and experience, for work in connection with this 
kontract. 
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11. Definitions. The term ‘‘Contracting Officer”’ 
shall mean the person signing this contract for the 
Government or his duly authorized successor in 
office and any person authorized to act for him as 
his duly authorized representative. 


12. Notice of acceptance of offer shall be made 
by depositing in the United States mails a notice 
addressed to the Purchaser at the address designated 
in the offer. 


13. This offer shall remain in effect for 60 days 
from the date of the opening of bids and thereafter 
until accepted or rejected by the seller, or with- 
drawn in writing by the bidder. 


14. Ifa government agency has requested in its 
offer time beyond the end of said period to acquire 
funds to purchase or to obtain transfer of funds 
and the Public Housing Administration has deter- 
mined that additional time shall be allowed, the date 
of settlement shall be so extended. 


15. All work performed in connection with this 
contract shall be paid for at not less than the pre- 
vailing wage scale paid in Seattle, Washington. 
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Housing and Home Finance Agency 
Public Housing Administration 


Offer and Acceptance of Offer 
(Sale and Removal of Buildings and Site Clearance) 


Contract No.: (Wash. 45302-SF) d-1, 
Disposal Unit No.: 
Total Sales Price: $23,364.00. 


Project No.: Wash. 45302, 
Location: Seattle, Washington, 
Date: June 22, 1953. 


To: Public Housing Administration, 
c/o Housing Authority of the City of Seattle, 
Seattle, Washington. 


1. The undersigned, hereinafter referred to as 
the ‘‘ Purchaser’’ has been furnished by the United 
States of America, acting through the Public Hous- 
ing Administration, a constituent of the Housing 
and Home Finance Agency, hereinafter referred 
to as the ‘‘Seller,’’ with a copy of the General Con- 
ditions and the Invitation to Bid, setting forth the 
conditions under which the property will be sold. 


2. The Purchaser offers and agrees to purchase 
from the Seller and to remove the property set 
forth and deseribed in Attachment A, attached to 
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the Invitation to Bid and General Conditions, and 
to clean the building site or sites, such offer being 
governed by and subject to the General Conditions 
covering the sale of such property, at the purchase 
price as listed by the Purchaser on Attachment A. 


3. The Purchaser transmits herewith a certified 
or cashier’s check or money order in the amount of 
Seven hundred sixty-seven and 28/100 Dollars 
($767.28) payable to the Seattle Housing Authority 
to be held and applied as set forth in the Invitation 
to Bid. 


4. This offer shall be binding upon the Pur- 
chaser, his (its) successors and assigns in the man- 
ner and for the period, and may be accepted by the 
Seller, all as set forth in the General Conditions 
and the Invitation to Bid. 


5. The Government reserves the right as its in- 
terest may require, to reject all bids and to waive 
informalities in bidding. Awards to bidders making 
alternate choices may be made in the Government’s 
interest. 

By A. E. SHERMAN for 
CENTURY INVESTMENT 
CORP., 


/3s/ A. EK. SHERMAN, 
Purchaser, 1101 Stewart St., 
Seattle, Wash. 
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Witness: 


R. F. EDMONDSON, 
0633 42nd 8S. W.,, 
Seattle, Wash. 


Accepted by the Government as to the following 
disposal units subject to the General Conditions: 
Disposal Unit No.: 101 thru 110, inclusive. 
Building No.: 
Address: 
Price Bid: $23,364.00. 


PUBLIC HOUSING ADMINIS- 
STRATION, 


By /s/ E. STANTON FOSTER, 
Deputy Director, San Fran- 
cisco Field Office. 


/s/ MARIE GRAHAM, 
Attesting Officer. 


Date: July 14, 1953. 
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Attachment A 


Duwamish Bend Apartments, Wash-45302 
(All buildings are 1-story) 


Sales No. of No. of 
Unit Street Dwelling Dwelling Price 
Number Address Buildings Units Bid 
101 6511-5th Ave. South Z 12 $ 2,112.00 
102 6500 Maynard Avenue 2 12 1,932.00 
103 6528-6th Ave South 2 iP 1,932.00 
104 6542-6th Ave. South 3 18 2,898.00 
105 6361 Maynard Avenue 2 12 1,932.00 
106 6702 Maynard Avenue 2 2 1,932.00 
107 6701 Maynard Avenue 3 18 2,898.00 
108 525 River Street 2 12 1,932.00 
109 530 Potlatch Court 3 18 2,898.00 
110 500 Potlatch Court 3 18 2,898.00 
$23,364.00 
a 2% Of Did... 767.28 


[Endorsed]: Filed October 4, 1954. 


[Title of District Court and Cause. ] 


MOTION TO DISMISS PLAINTIFEF’S COM- 
PLAINT BY DEFENDANTS ARTHUR G. 
BARNETT AND VIRGINIA D. BARNETT, 
HIS WIFE, AND DONALD F. OWENS 
AND JANE DOE OWENS, HIS WIFE 


Come now the defendants, Arthur G. Barnett and’ 
Virginia D. Barnett, his wife, and Donald FV 
Owens and Jean Owens, his wife, and move the 
Court for an order dismissing the complaint of the 
plaintiff as to these defendants on the ground and 
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for the reason that said complaint fails to state a 
claim upon which relief can be granted against 
these defendants. 


Dated this 26th day of October, 1954. 
ALEC DUFF, and 
ARTHUR G. BARNETT, 


By /s/ ALEC DUFF, 
Attorneys for Said Defend- 
ants. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed October 26, 1954. 


[Title of District Court and Cause. ] 


MOTION OF DEFENDANTS 
ESTER TO DISMISS 


Come Now defendants Edward R. Ester and wife 
and move the court to dismiss plaintiff’s complaint 
in the above-entitled action on the ground and for 
the reason that the same fails to state a claim wpon 
which the relief prayed for therein can be granted 
as against these defendants. 


ROBBINS & ROBBINS, 


/s/ MORRIS A. ROBBINS, 
Attorneys for Defendants 
Kester. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed October 29, 1954. 
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[Title of District Court and Cause. ] 


ANSWER OF DEFENDANTS ESTER 


Come Now the defendants Edward R. Ester and 
wife and answering plaintiff’s Complaint herein, 
deny, admit and allege as follows: 


in 

These defendants admit paragraph I of said 
Complaint. 

EE: 

Answering paragraph II, these defendants were 
not parties to the contract therein referred to and 
have no knowledge or information sufficient to form 
a belief as to the truth or falsity of the allegations 
contained in said paragraph and, therefore, deny 
the same on information and belief. 


IU. 

Answering paragraph III, these defendants have” 
no knowledge or information concerning Exhibit C7 
referred to in said paragraph, sufficient to form a 
belief regarding the provisions in said paragraph 
set forth and, therefore, deny said paragraph on in- 
formation and belief. | 

IV. 

Answering paragraph IV, these defendants were 
not parties to the contract referred to in said para- 
graph and have no knowledge or information as to 
any provisions therein relating to removal of tem- 
porary buildings and, therefore, deny the same omg 


| 
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information and belief. These defendants admit the 
remainder of said paragraph IV. 


V. 

Answering paragraph V, these defendants have 
never seen the bond referred to in said paragraph 
and have no knowledge or information concerning 
its contents and provisions and, therefore, deny the 
same on information and belief. 


var 
Answering paragraph VI, these defendants admit 
that they purchased Building #105 and are rent- 
ing the same but deny that the same was purchased 
from the Century Investment Corporation, and deny 
the remainder of said paragraph, and especially 
deny that they are acting in violation of any con- 
tract or any law. 
SUG 
These defendants deny paragraph VIT. 


VIII. 

Answering paragraph VIII, these defendants 
deny the same and each and every allegation, matter 
or thing therein contained insofar as said paragraph 
apples to these defendants. 


1a. 
These defendants deny paragraph IX of said 
Complaint. 
First Defense 


That no privity of contract exists between these 
defendants and the plaintiff and that these defend- 
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ants are under no contractual obligation to remove 
the housing purchased by them as hereinafter more 
particularly alleged. 


Second Defense 


These defendants are not under any legal obliga- 7 
tion by virtue of any statute, ruling or otherwise, 
to remove the housing purchased by them. 


Third Defense 


That as hereinafter more particularly alleged, 
Building #105, owned by them, is not temporary 
in nature and not within the purview of the Lanhem 
Act or subject to any of its provisions. 


Fourth Defense 


That the removal of Building #105, owned by 
these defendants, is not in the public interest. 


Fifth Defense 


That to compel these defendants to remove Build- 
ing #105 would be inequitable, unjust, oppressive 
and would deprive these defendants of their prop- 
erty and property rights without due process of law 
and in violation of their constitutional rights. 


Sixth Defense 


That these defendants have in good faith ex- 
pended large sums of money in improving said | 
Building #105 and in converting the same from ) 
temporary into permanent housing, and for the 
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purchase of the land on which said housing is situ- 
ated, and that the removal of said housing would 
sauise these defendants grave financial loss and that 
such removal is of no benefit or advantage to the 
plaintiff and that the plaintiff would suffer no dam- 
age whatever if said building is not removed fiom 
its present site. 


Kirst Affirmative Defense 


By way of first affirmative defense these defend- 
ants allege: That on or about June, 1953, the Publie 
Housing Administrator acting in behalf of plaintiff, 
sold and conveyed the houses described in plaintiff's 
Complaint to the Century Investment Corporation 
and vested said purchaser with full power and 
authority to resell said housing, or anv portion 
thereof, to third party purchasers and to vest such 
purehaser with full legal title to said housing. That 
thereafter said Century Investment Corporation 
sold Building #105 to one Carl W. Pague. That in 
November, 1953, the said Carl W. Pague sold and 
delivered Building #105 to these defendants for a 
valuable consideration. That before purchasing the 
said building these defendants inquired as to their 
right to keep said building on site and rent the 
same, That one, Virgil J. Pague, who these defend- 
ants believe was the president of Century Tnvest- 
ment Corporation, stated and represented to these 
defendants that it was lawful and proper to keep 
and use said Building #105 on site provided that 
said building was remodelled and renovated in cum- 
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plianee with the Building Code requirements of the 
City of Seattle. Said Pague further stated and rep- 
resented that the purchaser, the Century Invest- 
ment Corporation, had been renting other buildings 
which were part of said housing project on site for 
a number of months with the full knowledge, per- 
mission and acquiescence of the Public Housing 
Administrator. That said Pague suggested to these 
defendants that they contact the Housing Authority 
of the City of Seattle, which was in charge of said 
housing project, for verification of his statements 
and representations. That acting upon said sugges- 
tion, these defendants contacted the Housing 
Authority of the City of Seattle and were assured 
by one Michaelson, the apparent head of the Hous- 
ing Authority of the City of Seattle, which had 
charge and control of said housing project, that 
these defendants could lawfully rent Building #105 
on site and that it would not be necessary to re- 
move the same, providing that these defendants 
complied with the Building Code of the City of 
Seattle. 


That relying upon the statements and representa- 
tions aforesaid, and upon the fact that the Century 
Investment Corporation had been renting houses on 
site without interference or action by plaintiff and 
with the plaintiff’s apparent permission and con- 
sent, for a number of months, and upon the as- 
surance of the authorized and constituted agency, 
in charge of said housing project that it would not 
be necessary to remove said building provided it 
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was renovated and remodelled in aecordance with 
the requirements of the Building Department of 
the City of Seattle, these defendants did, for value, 
and in good faith, and without any knowledge to 
the contrary, purchase the said Building #105 
from said Carl W. Pague and did purchase and 
acquire the land upon which said building was 
situated. That in further rehance thereon, these de- 
fendants did remodel, renovate and improve said 
Building #105 under proper permits from the 
Building Department of the City of Seattle. That 
they removed the old plumbing and replaced the 
same with entirely new plumbing. That they ren- 
ovated the heating plant, installed new oil burners 
and storage tanks; placed siding on the exterior, 
installed eoverings for porches, reinforeed the 
foundation, renovated and rebuilt the kitchens, in- 
stalled new gas ranges and new refrigerators and 
did other work required by the Seattle Building 
Department in order to convert said temporary 
housing into permanent housing complying with 
the Building Code of said City. That these defend- 
ants expended in exeess of $16,000.00 in the acquisi- 
tion of said building, land and improvements. That 
all of said expenditures were made in good faith 
and in the honest belief that their actions were law- 
ful and in reliance upon the aforementioned state- 
ments and representations, and upon the apparent 
authority conferred by plaintiff upon the Century 
Investment Corporation. That these defendants 
were led to believe bv the fact that their vendors 
were renting other buildings on site without mole- 
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station or interference by the plaintiff that it was 
lawful so to do, and that plaintiff did not deem it 
in the public interest to remove such buildings and 
had waived its requirement for their removal. That 
by reason of the aforesaid acts and conduct of the 
plaintiff and its agents and representatives, plain 
tiff has either waived, or is now estopped from as: 
serting, any right or claim for the removal of Build 
ing #105 owned by these defendants. 


Second Affirmative Defense 


By wav of second affirmative defense these de 
fendants allege: That the Judement in the conde 
nation proceeding granted plaintiff the right 
lease the lands deseribed in plaintiff’s Complain 
including the land now owned bv these defendanté 
on a year to year basis commencing Februarv 21st 
That in order to renew said lease from vear to vea 
plaintiff was required to obtain the consent of th 
landowners and to pav or tender rental specified 1 
the Judgment in said condemnation proceeding be 
fore the commencement of the next rental vear. Thé 

YDlaintiff failed to obtain the consent of these df 
fondant to renew its lease on the land on whié 
Building #105 is situated. or to pay or tender thé 
rental therefor. prior ta Februarv 21, 1954. That T™ 
reason of such failvre, the plaintiff has either aham 
dored said lease or waived or lost its right to 4 
new the same. That since February 21, 1954, plaim 
tiff has not had and does not now have any right 
te the use of the land ownea by these defendants ¢ 
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Which Building #105 is situated, and no right or 
title whatever in said land or said building, and is 
now withont legal right to enter upon said land for 
any purpose whatsoever without order of this Court 
or consent of these defendants. 


Cross-Claim 


By way of cross-claim against plaintiff, these de- 
fendants allege: 

I, 

These defendants reallege their First Affirmative 
Defense and Second Affirmative Defense hereof and 
by reference incorporate the same herein and make 
the same a part of this cross-claim as though fullv 
set forth herein. 


II. 


That these defendants are the ownets and en- 
titled to possession of Building #105, located at 
6361 Maynard Avenue, Seattle, Washington, and 
Lots 21, 22, 23 and parts of Lot 19. and have a legal 
Tight of possession to Lots 19 and 20, all in Block 
11, MeLaughlin’s Waterfront Addition to the City 
of Seattle. King County, Washington. That plain- 
tiff does not have and is not entitled to assert any 
right, title or interest in said building or said real 
property, and is not entitled to the possession or use 
of either. That these defendants are entitled to a 
judgement and decree of this Court adjudging them 
to be the absolute owners and entitled to exclusive 
possession and use of said building and Jands and 
quieting their title and right of exclusive possession 
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and use of same and removing the alleged claim of 
plaintiff herein as a cloud upon these defendants’ 
said title and exclusive use and possession of said 
building and lands. 


Wherefore, these answering defendants pray for 
judgment and decree of this Court as follows: 


1. Dismissing plaintiff’s Complaint herein with 
prejudice and adjudging that plaintiff take nothing 
by virtue of same. 


2. Confirming their title and exclusive right of 
possession and use of said Building #105 and the 
lands on which the same is situated as hereinabove 
described, and removing the plaintiff’s claim as a 
cloud upon these defendants’ said title. 


3. Costs and disbursements herein incurred. 
4, For such other and further relief as the Court 


may deem just and equitable in the premises. 


/38/ MORRIS A. ROBBINS, 
Attorney for Defendants 
Ester. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed November 12, 1954. 
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ANSWER OF DIEFENDANTS PAGUE 


Defendants Virgil J. Pague and Carl W. Pague 
and Jane Doe Pague, his wife, answer the Com- 
plaint herein as follows: 


Ji 

Answering Paragraph {1, these defendants deny 
that Virgil J. Pague entered into any contract m 
writing with the Director of the Pubhe Housing Ad- 
ministration, as therein alleged, or that he assumed 
anv obligation to carry out the terms of said alleged 
contract. 

le 

Answering Paragraph VI, these defendants adimit 
that Virgil J. Pague has aequired from Century 
Investment Corporation certain of the buildings 
mentioned in said Complaint and is now the legal 
owner thereof. and to the best of the knowledge and 
belief of these defendants, Arthur G. Barnett. 
Donald F. Owens and Edward R. Ester are the 
owners of other such buildings. These defendants 
deny that the huildings are temporary and admit 
m@yat Vitel J. Pague has rented certain apartments 
therein, but deny that they have violated in any way 
any contract to which they are parties. Except as 
specifically admitted herein, these defendants deny 
each and every allegation of Paragraph VI. 


JLR, 
These defendants deny each and every allegation 
im Paragraph VIII and IX of the Complaint. 
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For a Further and First Affirmative Defense, These 
Defendants Allege: 
Jl 

Defendant Virgil J. Pague is the owner of and 
entitled to the possession of the land upon which 
Building 102 stands, and said defendant is the 
lessee and the person entitled to the possession of 
the land upon which Building 103 stands. Said 
buildings have been modified so that they are not 
temporary buildings, and meet all requirements of 
the Building Codes of the City of Seattle and the 
zoning ordinances thereof, and are in every respect 
suitable buildings to be upon the land where they 
now stand. Said buildings are vitally needed for 
public housing and approval has been obtained of the 
City of Seattle for them to be located in the future 
upon the land where they now stand. 


Je 

Any interest of the plaintiff in the land where 
said buildings now stand either has terminated or 
will terminate shortly, and the owners of said land 
will not hold plaintiff to any obligation to remove 
said buildings therefrom and plaintiff will suffer 
no damage if said buildings remain upon the sites 
where they are now located. 


AUC. 

Upon the expiration of plaintiff’s lease upon the 
sites where the buildings now stand, which will 
occur shortly if it has not already occurred, defend- 
ants will have a legal right to maintain said build- 
ings thereon and to replace the same there if they 
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be now moved therefrom, and no good or equitable 
) 5 

purpose can be served by requiring the removal of 

said buildings at this time. 


Hor a Further and Seeond Affirmative Defense, 
These Defendants Allege: 


I 

The tenure of plaintiff to the land upon which the 
buildings referred to in the complaint stand has ex- 
pired and plaintiff now wrongfully asserts the right 
to possession of said land and said assertion consti- 
tutes a cloud upon the title of these and other de- 
fendants herein who are the mghtful owners and/or 
persons entitled to possession of both said land and 
said houses. 


Wherefore, these defendants pray that the praver 
of the complaint be denied and that the court quiet 
the title in these defendants to buildings 102 and 
103 and the Jands upon which they stand against any 
elaims of plaintiff to any tenure or right to posses- 
sion thereof, and that these defendants have such 
other and further relief as to the court shall seem 
equitable. 

LYCETTE, DIAMOND & 
SYLVESTER, 


By /s/ LYLE L. IVERSEN, 
Attorneys for Defendants 
Pauge. 


Receipt of Copy acknowledged. 


[Endorsed]: Filed November 12, 1954. 
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ANSWER OF CENTURY INVESTMENT 
CORPORATION 


Century Investment Corporation answers the 
Complaint herein as follows: 


Je 

Answering Paragraph II, this defendant admits 
that it entered into a contract on or about July 14, 
1953, with the Director of Public Housing for the 
purchase of certain housing units as set out in 
Exhibit ‘‘C”’ attached to the complaint. Except as 
specifically admitted herein, this defendant denies 
every allegation in Paragraph II of the complaint. 


EL. 

Answering Paragraph IV of the complaint, this 
defendant admits that the date of November 2, 
1953, was originally set for completion of the re- 
moval of the buildings, but alleges that said date 
was extended and this defendant was led to believe 
by authorized agents of the government that certain 
buildings which might be made to conform to the 
requirements of the Building Code of the City of 
Seattle might be allowed to remain in place as 
permanent type buildings; and in reliance thereon 
this defendant sold buildings 102, 103, 104 and 105 
to other parties without removing the same from the: 
locations upon which they stood, and said buildings” 
have been so modified as to meet all the require- 
ments of the City of Seattle and said structures are 
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no longer temporary buildings. This defendant ad- 
mits that said buildings now stand upon the lots 
alleged in Paragraph IV. Exeept as admitted 
herein, the allegations of Paragraph IV are denied. 


el 
Answering Paragraph VI of the complaint, this 
defendant admits that Virgil J. Pague purchased 
from it buildings 102 and 103, and denies every 
other allegation of Paragraph VI. 


ine 
This defendant denies cach and every allegation 
of Paragraphs VIII and IX of the complaint. 


For a Further and Affirmative Defense, This De- 
fendant Alleges: 
Il 
Each of the buildings now standing upon its 
original site has been so modified that the same is 
not a temporary building, and each of said build- 
ings meets all requirements of the Building Code 
of the City of Seattle and the zoning ordinances 
thereof, and is in every respect suitable to be upon 
the land where it now stands. Said buildings are 
vitally needed for public housing and approval has 
been obtained from the City of Seattle for them to 
be located in the future upon the land where they 
now stand. 
IT. 
Any interest of plaintiff in the land where said 
buildings now stand either has terminated or will 
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terminate shortly, and the owners of said land will 
not hold plaintiff to any obligation to remove said 
buildings therefrom and plaintiff will suffer no 
damage if said buildings remain upon the sites 
where they are now located. 


III. 

Upon the expiration of plaintiff’s lease upon the 
sites where the buildings now stand, which will oe- 
cur shortly if it has not already occurred, the 
owners of said buildings will have a legal right to 
maintain said buildings thereon and to replace the 
same there if they be now removed therefrom, and 
no good or equitable purpose can be served by re- 
quiring the removal of said buildings at this time. 
The owner of each of said houses is also the owner 
or lessee and the person entitled to possession of 
the land upon which the same now stands. 


Wherefore, this defendant prays that the com- 
plaint be dismissed as to it. 


LYCETTE, DIAMOND & 
SYLVESTER, . 
Attorneys for Defendant Cen- 
tury Investment Company, . 


By /s/ LYLE L. IVERSEN. 


Receipt of copy acknowledged. 
[Endorsed]: Filed November 12, 1954. 
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ANSWIIR, DEFENSES AND AFFIRMATIVEId 
DEFENSES BY DEFENDANTS DONALD 
F. OWENS AND JEAN OWENS, His Wife, 
AND ARTHUR G. BARNETT AND VIR- 
GINIA D. BARNETT, HIS WIFE 

Come now the above-named defendants, Donald 
F. Owens and Jean Owens, his wife and Arthur G. 
Barnett and Virginia D. Barnett, his wife, and by 
way of answer to the complaint of the plaintiff 
allege as follows: 

I. 

Answering paragraph IT of plaintiff’s complaint, 
these defendants allege that they are without know!]- 
edge or information sufficient to form a belief as 
to the truth thereof. 

II. 

Answering paragraph ILI of said complaint, these 
defendants allege that the exhibits referred to 
therein and from which quotations are taken, speak 
for themselves. 

JU0 

Answering paragraph IV of said complaint, these 
defendants allege that they are without knowledge 
or information sufficient to form a belief as to the 
truth thereof; that these defendants admit the al- 
legations in said paragraph as set forth on page 3 
of plaintiff's complaint beginning line 10 and line 
11 as to a portion of Building 104, as to the loea- 
tion thereof. 
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Va 

Answering paragraph V of plaintiff’s complaint, 
admit the same. 

Vv. 

Answering paragraph VI of plaintiff’s complaint 
as it pertains to these defendants admit that these 
defendants purchased Building 104, and admit that 
these defendants have rented apartments in said 
Building 104, and deny all the other remaining al- 
legations in said paragraph VI, and specifically 
deny that they purchased from Century Investment 
Corporation, and deny that Building 104 is tempo- 
rary. 

Vil: 

Answering paragraph VII of plaintiff’s com- 
plaint, these defendants deny the same excepting 
that as to these defendants the said A. E. Sherman 
asserts an adverse claim in the form of a len filed 
by the said A. E. Sherman against Building 104 


JE, 
Answering paragraph VIII of plaintiff’s com=| 
plaint, these defendants deny the same. 


Va 
Answering paragraph IX of plaintiff’s complaint, 
these defendants deny the same insofar as these 
defendants are referred to therein. 


First Defense | 


The complaint fails to state a claim against the 
defendants, Donald F. Owens and Jean Owens, his 
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wire; and Arthur G. Barnett and Virginia D. 
Barnett, his wife, upon which relief may be granted. 


Second Defense 


That the defendants, Donald I. Owens and Jean 
Owens, his wife; and Arthur G. Barnett and Vir- 
ginia D. Barnett, his wife, are not parties to the 
eontract for the violation of which damages are 
sought by the plaintiff. 


Third Defense 


That the laws of the United States relate to tem- 
porary housing whereas Building 104, now owned 
by the defendants, Donald F. Owens and Jean 
Owens, his wife; and Arthur G. Barnett and Vir- 
ginia D. Barnett, his wife, and which was formerly 
temporary and subject to condemnation under the 
laws of the City of Seattle, has been changed and 
is now permanent housing in compliance with the 
codes of the City of Seattle governing the occupancy 
of dwellings by human beings: that whereas re- 
moval of temporary housing is declared in the laws 
of the United States to be in the public interest, 
the removal of permanent housing is not in the 
public interest. 

Fourth Defense 


That plaintiff has abandoned its use of the land 
upon which Building 104 is situate, legally de- 
scribed as follows: 


iire South 14 of Lot 12 and Lots 13, 1. lM, 
16, 17, 18, 19 and 20, Block 11, Joseph R. Mc- 
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Laughlin’s Water Front Addition to the City 
of Seattle, according to plat thereof, Recorded 
in Volume 13 of Plats, page 28, records of King 
County, King County, Washington. 


that these defendants are the owners of said land, 
having paid $17,484.91 for the purchase thereof, a 
portion of the same being bought under a contract 
for the sale of real estate on which there is an ap- 
proximate balance now due of $4,300.00; that the 
said land was condemned along with other parcels 
for emergency housing and said emergency has long 
ceased to exist, and plaintiff has already released 
other portions of said lands and is, without good 
reason in law or in equity, attempting to renew its 
lease of the lands now owned by these defendants; 
that the sole reason for the plaintiff’s renewals or 
attempted renewals under the facts as set forth in’ 
the affirmative defenses of the defendants, Donald 
F. Owens and Jean Owens, his wife; and Arthur 
G. Barnett and Virginia D. Barnett, his wife, which 
by this reference are incorporated herein as though 
fully set forth, is to clear the land owned by these 
defendants of ‘‘temporary’’ housing and return it 
to these defendants in such a condition so that the 
plaintiff will not be subject to an action for damages” 
by these defendants; that plaintiff has attempted 
to renew said leases from time to time in a manner 
not authorized by law. | 
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That plaintiff is attempting to deprive these de- 
fendants, Donald F. Owens and Jean Owens, his 
erte; ena Arthur G. Barnett and Virginia ». 
Barnett, his wife, of their property without due 
process of law. 


First Affirmative Defense 


These defendants, Donald F. Owens and Jean 
Owens, his wife; and Arthur G. Barnett and Vir- 
ginia D. Barnett, his wife, allege that during the 
latter part of November, 1953, they were advised 
that buildings 102 and 103, also involved in this 
suit, were occupied by tenants and that the City 
of Seattle had allowed occupancy of these buildings 
by human beings after complhance with Seattle 
building eodes, and that the plaintiff has advised 
that if title to the lands and the units situate thereon 
became merged and the buildings made to comply 
with the building codes of the City of Seattle, that 
the same would constitute a removal under the laws 
of the United States; that with reference to Build- 
ing 104, the defendant, Arthur G. Barnett, was ad- 
vised by plaintiff’s agents that if the land and 
Building 104 located thereon were owned by one 
party and changes made to comply with the build- 
ing eodes of the City of Seattle, the same would 
eonstitute ‘‘a removal’’ under the laws of the United 
States, but that adequate proof thereof should be 
forwarded to the plaintiff; that relving on plain- 
tiff’s conduct and advice the defendants, Donald 
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F. Owens and Jean Owens, his wife; and Arthur 
G. Barnett and Virginia D. Barnett, his wife, con- 
summated purchase of a portion of Building 104 
from R. M. Scougal and F. T. Crow for the sum 
of $1,715.09 and the remaining portion of Buildime 
104 from Virgil J. Pague for the sum of $4,696.00. 
The original cost of said Building 104 as shown in 
plaintiff’s Exhibit C-2 is the sum of $2,898.00. These 
defendants participated in no portion of the profit 
made from said sale by the defendants. Century 
Investment Corporation or any of its vendees. 
Relying on the two Warranty Bills of Sale ob- 
tained from vendors, and having already purchased 
the land, as set forth hereinabove in paragraph 


Fourth Defense, these defendants, Donald F. Owens © 


and Jean Owens, his wife; and Arthur G. Barnett 
and Virginia D. Barnett, his wife, expended ap- 


proximately $17,337.14 in addition to the purchase : 


price of the buildings, to comply with the building 
eodes of the City of Seattle, excepting for approxi- 
mately $3,100.00 for the purchase and installation 
of gas stoves, meters and new Westinghouse re- 


frigerators; that additional work is needed on the- 


heating plant and at the time of the trial of this 
action the final cost thereof will be submitted in 
evidence; that according to estimates given to these 
defendants, it will cost approximately $4,600.00 
to cut up and move Building 104 and to return said 
building back to the land owned by these defend- 
ants; that it would be a useless act to thus compel 
the defendants, Donald F. Owens and Jean Owensif 
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his wife; and Arthur G. Barnett and Virginia D. 
Barnett, his wife, to move said units only long 
enough to allow the plaintiff to return the land to 
these defendants, thus enabling these defendants 
to move said building back onto their land; further- 
more, it would be a useless expense, not favored in 
equity, to pay the costs of moving said Biulding 104 
back and forth, together with the costs of dis- 
eonnecting and reeonnecting the gas mains, hun- 
dreds of feet of which were installed by the Seattle 
Gas Company to reach the building belonging to 
these defendants and the defendants Ester, and to 
disconnect and reconnect electric wiring, plumbing, 
sewers, ete.; that these acts would not be mn the 
public interest; that the damage and losses to the 
defendants, Donald F. Owens and Jean Owens, his 
mife; and Arthur G. Barnett and Virginia D. 
Barnett, his wife, would be enormous. while the al- 
leged damage to the plaintiff would be minor, if at 
all. 


That the yearly rental which the plaintiff alleges 
as damages for the year beginning February 21, 
1954, beeause plaintiff has been forced to renew its 
use of the lands amounts to the sum of $159.00 
per year for lands owned by the defendants. Donald 
F. Owens and Jean Owens, his wife; and Arthur 
G. Barnett and Virginia D. Barnett. his wife. of 
whieh sum $117.00 is still in the possession of the 
plaintiff and has not been paid to or tendered to 
these defendants; that these defendants waive any 
right to said rent and will stipulate to return to 
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plaintiff the amount of rent paid and will waive 
said $117.00 and will stipulate to the return of the 
land and acceptance of the same in its present ¢on- 
dition and to hold plaintiff harmless; that plaintiff 
has released other lands involved herein upon 
waiver of rent and reimbursement of rent and ac- 
ceptance of the land in its condition and without 
hability running against the plaintiff. 


Second Affirmative Defense 


These defendants, Donald F. Owens and Jean 
Owens, his wife; and Arthur G. Barnett and Vir- 
ginia D. Barnett, his wife, allege all of the matters 
set forth in the Furst Affirmative Defense and by 
reason of the matters set forth therein allege that 
the plaintiff is estopped to deny its opinions, ad- 
vice and actions therein stated and relied upon by 
these defendants. 


Third Affirmative Defense 


These defendants, Donald F. Owens and Jean 
Owens, his wife; and Arthur G. Barnett and Vir 
ginia D. Barnett, his wife, based on the facts re- 
lated in the First Affirmative Defense, which is 
realleged herein, allege that the plaintiff, by its 
laches and course of conduct, entrapped these de- 
fendants, and plaintiff is thereby foreclosed in law 
and in equity from the rehef which it seeks; further 
in this respect, these defendants allege that it is 
common knowledge, of which the Court will take: 
judicial notice, that similar units to those contained 
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in Building 104 have been sold and placed on other 
locations in the City of Seattle and changed to 
comply with the building codes of the City of 
Seattle, and that there was therefore good reason in 
fact or in law or in equity for these defendants to 
believe and rely upon the opinions, advice and con- 
duct of the plaintiff that the changes made would 
constitute a technical removal. 


Fourth Affirmative Defense 


These defendants, Donald F. Owens and Jean 
Owens, his wife; and Arthur G. Barnett and Vir- 
ginia D. Barnett, his wife, reallege their First 
Affirmative Defense and based on the facts therein 
stated allege that plaintiff has waived any rights it 
may have possessed against the defendants, Donald 
F. Owens and Jean Owens, his wife; and Arthur G. 
Barnett and Virginia D. Barnett, his wite. The 
plaintiff has further waived any rights it may have 
possessed for the reason that plaintiff. knowing of 
the plans and of the work done and of the purchases 
of Building 104 and the land thereunder by these 
defendants, and the fact that these defendants were 
relying on the representations of plaintiff’s agents 
and were acting in reliance thereon, permitted these 
defendants to continue their course of conduct in 
making the purchases and changes referred to 
herein. 


Wherefore, the defendants, Donald F. Owens and 
Jean Owens, his wife; and Arthur G. Barnett and 
Virginia D. Barnett, his wife, pray that the prayer 
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of the plaintiff be denied as to these defendants, 
excepting plaintiff’s prayer for such other and 
further relief as to the Court may seem just and 
equitable, and that the Court assess any damages 
found to be due the plaintiff against the parties 
privity to the contract with the plaintiff. 


ALEC DUFF, and 
ARTHUR G. BARNETT, 
Attorneys for the Defendants, Donald F’. Owens 
and Jean Owens, His Wife; and Arthur G. 
Barnett and Virginia D. Barnett, His Wife. 


By /s/ ALEC DUFF. 


Receipt of copy acknowledged. 


[Endorsed]: Filed November 12, 1954. 


[Title of District Court and Cause. | 


ORDER DISCHARGING RULE TO SHOW 
CAUSE AND DENYING MOTIONS TO 
DISMISS 


An order to show cause having heretofore been 
issued by this Court citing the defendants to appear 
on the 5th day of November, 1954, at 2:00 o’clock 
p-m. and show cause why they should not be re- 
quired to remove certain buildings described in 
the complaint, and to do certain other things men 
tioned in said order to show cause, and the defend 
ants having made return vo said order to show eaus 
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and the defendants having separately moved to dis- 
miss the complaint and said order to show cause 
having regularly come on for hearing at the time 
stated, and said motions to dismiss having been 
noted for said time, and all the parties, plaintiff and 
defendant, having been represented by counsel, and 
the Court having heard the arguments and having 
considered the affidavits in support and in oppo- 
sition to the rule to show eause, and being fully 
advised in the premises, it is hereby 


Ordered, Adjudged and Decreed: 


1. That plaintiff take nothing under the order 
to show cause and that the rule be discharged. 


2. That the motions to dismiss, made separately 
by the defendants, be and they are hereby each 
denied. 


3. Defendants shall have until Friday, November 
12, 1954, to answer the complaint. 


Done in Open Court this 16th day of November, 
1954. 
/s/ JOHN C. BOWEN, 

United States District Judge. 

Presented by: 
LYCETTE, DIAMOND & 
SYLVESTER, 
Attorneys for Defendants 
Pague; 


By /s/ LYLE L. IVERSEN. 
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Approved as to form and Notice of Presentation 
waived: 
/s/ ALEC DUFF, 
Attorney for Arthur G. Barnett et ux., and Donald 
P. Owens, et ux., Defendants. 


/s/ MALCOLM McLEOD, 
Attorney for Hartford Accident & Indemnity Co. 
and A. E. Sherman. 
/3/ GERALD SHUCKLIN, 
Attorney for Defendant 
Geneva L. Pague. 


Approved for entry and Notice of Presentation 
waived: 
/s/ MORRIS A. ROBBINS, 
Attorney for Defendants 
Ester. 


Approved as to form: 
/s/ CHARLES P. MORIARTY, 
United States Attorney; 


/s/ JOHN A. ROBERTS, JR., 
Assistant U. 8. Attorney, 
Attorneys for Plaintiff. 


[Endorsed]: Filed November 16, 1954. 


United States of America ol 
[Title of District Court and Cause. ] 


REQUEST FOR ADMISSIONS 


Defendant, Century Investment Corporation, re- 
quests plaintiff, within ten days after service of 
this request, to make the following admissions for 
the purpose of this action only, pursuant to Rule 
36 of the Rules of Civil Procedure: 


1. That the document attached hereto, headed 
‘Resolution No. 16729” is a true copy of a resolu- 
tion passed by the Council of the City of Seattle on 
the 13th day of September, 1954, and that the same 
is on file with the Comptroller and Clerk of the 
City of Seattle and has not been rescinded or modi- 
fied by the Council of the City of Seattle, and 
further, that a certified copy of said resolution was 
transmitted by the City Clerk of the City of Seattle 
to the San Francisco Field Office of the Federal 
Public Housing Administration. 


2. That the document attached hereto, headed 
‘Re: Cancellation of permit for use and occupancy 
of street area’’ is a true copy of a letter transmitted 
by the Board of Public Works of the City of 
Seattle to the Federal Agency shown thereon, and 
that the same was duly received on a date shortly 
after that, which the document bears. 


3. That the action of the Board of Public Works 
of the City of Seattle as related in the attached 
letter, headed ‘‘Cancellation of permit for use and 
occupancy of street area’’ is correctly stated in 
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said document, and that said action did take place. 
4. That Virgil J. Pague is the owner of the 
land upon which building 102 stands. 


5. That defendant Virgil J. Pague owns or has 
under lease from the owner thereof, the land upon 
which Building 103 stands. 


6. That on or about the 5th day of January, 
1955, defendant Virgil J. Pague served upon the 
United States District Attorney and filed in Cause 
No. 1143, a document in accordance with the copy 
thereof attached hereto, headed ‘‘Notice of Refusal 
to Renew.’’ 

LYCETTE, DIAMOND & 
SYLVESTER, 
Attorneys for Defendant, Century Investment Cor- 
poration, 


By /s/ LYLE L. IVERSEN. 


Resolution No. 16729 


A Resolution approving the long term use on the 
site of certain renovated temporary family dwell- 
ing units in Block 11, J. R. McLaughlin’s Water- 
front Addition for rental purposes; and making a 
recommendation to the Public Housing Authority 
in connection therewith. 


Whereas, the petitioners mentioned in Comp- 
troller’s File No. 225125 state that they have pur- 
chased and have renovated certain temporary family 
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dwelling units which the Public Housing Admin- 
istration has sold for removal from the site; and 


Whereas, said petitioners have requested the City 
Council to recommend the on-site sale to them of 
said units by the Public Housing Administration 
for long term use by the petitioners for rental pur- 
poses; and 


Whereas, the City Council deems such use to be 
consistent with the public interest in this instance; 


Now, therefore, 


Be It Resolved by the City Council of the City 
of Seattle: 


That certain temporary family dwelling units 
in Block 11, J. R. McLaughlin’s Waterfront Addi- 
tion which have been purchased and renovated by 
the petitioners mentioned in Comptroller’s File 
No. 225125, are hereby approved for use on the 
site for rental purposes, for a period of five vears 
from October 1, 1953: and the City Clerk is hereby 
authorized and directed to so advise the Public 
Housing Administration, San Francisco Field 
Office, 1360 Mission Street, San Francisco 3. Cali- 
fornia, by transmitting a certified copy of this 
resolution to said agency with the recommendation, 
which is hereby incorporated in this resolution, that 
said agency waive its requirement for the removal 
of such units from the site and permit the on-site 
sale thereof for such use to the petitioners, to wit: 
Arthur G. Barnett and Associates, 1304 Northern 
Life Tower, Seattle 1, Washington. 
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Passed the City Council the 13th day of Septem- 
ber, 1954, and signed by me in open session in 
authentication of its passage this 13th day of Sep- 
tember, 1954. 


/s/ M. BSMITOCHELL, 
President of the City Council. 


Filed by me this 13th day of September, 1954. 
Attest: 
/s/ N. C. THOMAS, 
City Comptroller and City 
Clerk, 


By /s/ W. A. PENNE, 
Deputy. 


State of Washington, 
County of King, 
City of Seattle—ss. 


I, W. C. Thomas, Comptroller and City Clerk of 
the City of Seattle, do hereby certify that the within 
and foregoing is a true and correct copy of Resolu- 
tion No. 16729 of the City Council of the City of 
Seattle, being 


A Resolution approving the long-term use of the 
site of certain renovated temporary family dwelling 
units in Block 11, J. R. MeLaughlin’s Waterfront 
Addition, for rental purposes; and making a recom- 
mendation to the Public Housing Administration in’ 
connection therewith as the same appears on file, 
and of record in this Department. 
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In Witness Whereof, J have hereunto set my 
hand and affixed the seal of the City of Seattle, this 
14th day of September, 1954. 


[Seal] W. C. THOMAS, 
Comptroller and City Clerk, 


By /s/ 0. G. ERLANDSON. 


October 28, 1953. 
Registered 


Re: Cancellation of permit for use and occupancy 
of street area. 


Federal Public Housing Authority, 

Mr. John Melville, 

Director of the San Francisco Field Office, 
1360 Mission Street, 

San Francisco, California. 


Dear Sir: 


Tt has been brought to the attention of the Board 
of Public Works that the housing project in the 
vicinity of 6th South and Michigan Street is being 
dismantled and the property being cleared of all 
structures. The Board of Public Works, City of 
Seattle permit, A 5575, covers the use and oceu- 
pancy of certain streets and alleys in this area upon 
which buildings in this project were located. 


The Board of Public Works in regular session 
today, in view of this development, took action to 
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cancel permit A 5575 and in accordance therewith 
you ave herewith notified that all buildings and ap- 
purtenances occupying the streets and alleys covered 
in the above permit must be removed and the prop- 
erty restored to its original condition within 30 days 
from the date of this notice. 


By order of the Board of Public Works in regu- 
lar session October 28, 1953. 


Respectfully yours, 
BOARD OF PUBLIC WORKS, 


E. G. HENRY, 
Executive Secretary. 
sb 
ec: Mr. Matson 


[ Title of District Court and Cause.] 


NOTICE OF REFUSAL TO RENEW 


To the above-named Petitioner, and to Charles P.’ 
Moriarty and Richard D. Harris, its Attorneys: 


Virgil J. Pague hereby gives notice that he does’ 
not consent to the renewal of the lease of the above- 
named Petitioner as to Parcels 1 to 11 for the 
period beginning February 21, 1955, and further, 
that he does not recognize that the Petitioner has: 
any tenancy at this time in said property or anj 
right to renewal. 


United States of America OT 


Dated at Seattle, Washington, this 5th day of 
January, 1955. 
LYCETLE, DIAMOND & 
SYLVESTER, 
By LYLE L. IVERSEN, 
Attorneys for Virgil J. Pague. 


Receipt of copy acknowledged. 
[Iindorsed]: Filed May 24, 1955. 


[Title of District Court and Cause. ] 


OBJECTIONS BY DEFENDANTS PAGUE 
AND CENTURY INVESTMENT CORPO- 
RATION TO GOVERNMENT’S PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Defendants Pague and Century Investment Cor- 
poration object to the draft of findings and conclu- 
sions proposed by the government on the following 
grounds: 


1. The draft was not served upon counsel for 
these defendants in time to permit them five days 
for making objections and proposing alternate 
findings as provided in Rule 26 of the local rules 
of the United States District Court for the Western 
District of Washington. 


2. Paragraph IV of the proposed findings is 
not supported by any evidence. 
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3. The findings are incomplete in that they fail 
to include the following important factual elements: 


(a) The real estate underlying Buildings 102 
and 103 is owned by defendant, Virgil J. Pague, 
and the real estate underlying Buildings 104 and 
105 is owned by the other defendants herein, re- 
spectively. 


(b) The right of the government to the use of 
the street areas underlying said buildings has been 
revoked and said permission is vested in defendants 
by the City of Seattle. 


(c) Louis J. Michaelson acted as the contact 
for plaintiff in all dealings with purchasers of 
housing in the project designated, Wash-45302. 


(d) Louis J. Michaelson led defendants to be- 
lieve that approval would be forthcoming for leav- 
ing the buildings on site if brought up to city codes 
and acquiesced in and encouraged defendants to 
expend large sums of money in remodeling said 
buildings to bring them up to city codes. 


(e) Louis J. Michaelson was vested with ap- 
parent authority to deal on behalf of plaintiff in 
all matters respecting the administration and inter- 
pretation of the contract of sale of the buildings 
in question. 


(f) Buildings 102 and 103 were purchased by 
and are the property of Virgil J. Pague. 


(g) Defendants have declined to recognize the 
right of the government to renew its lease and have 
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failed and refuse to accept any rental payment 
therefor. 


(h) That at the conclusion of the trial of this 
cause upon motion of defendants’ counsel, Jane 
Doe Pague, former wife of Virgil Pague, was dis- 
missed as a defendant. 


4, Paragraph XII of the proposed findings mis- 
states the order of the court in that it undertakes 
to specify the emergency as that declared by the 
President of the United States whereas said order 
does not make any such statement. 


). ‘Lhe proposed findings are deficient in that 
they fail to inelude the fact that the government did 
not establish any monetary damages. 


6. Paragraph IV of the Conclusions of Law is 
erroneous in reciting that in entering into the con- 
tract, the plaintiff’s agency, the Public Housing 
Administration, was complying with the mandatory 
requirements of Section 313 of the Lanham Act. 


7. ‘The proposed findings in paragraph VIII of 
the Conclusions of Law are erroneous in that they 
state entirely wrong and illegal conclusions and 
undertake to change the contract from that entered 
into by the parties. 


8. Conclusions of Law LX is improper in that it 
undertakes to require specific performance against 
persons who are not parties to a contract. It is 
further wrong in that it is based upon improper 
concepts of law. 
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9. Paragraph X of the Conclusions of Law is 
improper in concluding that the plaintiff had ex- 
clusive use of the real estate underlying the build- 
ings involved in this action since said possession was 
lost both legally and physically by the plaintiff. 


10. Paragraph XI of the proposed Conclusions 
of Law is improper in that it undertakes to find, 
contrary to the evidence, that the plaintiff has been 
damaged and calls for an accounting without any 
designation of the method of accounting and with- 
out any legal basis for an accounting. 

11. Paragraph XII of the proposed Conclusions 
of Law is erroneous in that it denies relief to which 
the defendants are entitled under the law. 

LYCETTE, DIAMOND & 
SYLVESTER, 
Attorneys for Defendants Century Investment Cor- 
poration and Defendants Pague. 


By /s/ LYLE L. IVERSEN. 


Receipt of copy acknowledged. 
[Endorsed]: Filed October 12, 1955. 


[Title of District Court and Cause. ] 


PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


*+* & 


YX, 
yom the time that the respectiyv 3 
ildings in question 
renewals 


e defendants ac- 


quired land upon which the bu 
toad. they have declined to consent to any 
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and have declined to accept any rent therefore and 
any amounts whieh have been paid by the Govern- 
ment into court on account of said rentals still re- 
main in the hands of the clerk; that there is no 
proof that said payments to the clerk imelude the 
full amount of the specified rental ineluding par- 
tienlarly payment of taxes. 
% % % 
Presented by: 
ARTHUR G. BARNETT, and 
ALEC DUFF, 
Attorneys for Arthur G. Barnett and Donald F. 
Owens, and 
MORRIS ROBBINS, 
Attorney for Edward R. Ester. 


The foregoing forms of findings of fact and con- 
clusions of law were by counsel presented to the un- 
dersigned trial judge with a request that the Court 
sign and enter them on October 20, 1955, which 
request was on said date respectfully denied. 


/s/ JOHN C. BOWEN, 
Judge. 


Receipt of copy acknowledged. 
Lodged October 19, 1955. 
Rejected, endorsed and filed October 20. 1955. 
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[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause having come on for trial before the 
undersigned judge of the above-entitled court on the 
7th day of September, 1955, on the Complaint of the 
plaintiff, as amended, and the answers thereto and 
cross-complaints of the respective defendants above 
named, and the plaintiff, United States of America, 
being represented by Charles P. Moriarty, United 
States Attorney for the Western District of Wash- 
ington, and John A. Roberts, Jr., Assistant United 
States Attorney for said district, and the said de- 
fendants and all of them, having each appeared by 
their respective counsel of record herein, and wit- 
nesses having been sworn, testimony taken, and evi- 
dence adduced, and the trial having continued from 
day to day until September 17, 1955, and the court 
having considered the evidence introduced by the 
parties hereto, the arguments and briefs of counsel, 
the pleadings and all other matters of record herein, 
and being fully advised in the premises, now makes 
the following: 


Findings of Fact 


i 
That prior to June 22, 1953, the Administrator of 
the Public Housing Administration, an agency of 
the Housing and Home Finance Agency of the) 
United States of America, plaintiff herein, through. 
his duly authorized representatives and through they 
t 


} 
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Housing Authority of the City of Seattle, an agency 
of the City of Seattle, Washington, issued a general 
invitation to the pubhe to submit sealed bids for 
the sale and removal of ten temporary war housing 
buildings, containing 144 dwelling units, and for 
the clearance of the real estate sites upon whieh 
said buildings were then located; said temporary 
dwelling buildings are designated by the Pubhe 
Housing Administration and in said invitation to 
bid as buildings numbers 101 through 110 consecu- 
tively, of project Wash-45302 and are located in the 
City of Seattle, within the Northern Division of the 
Western District of Washington; that in issuing 
said invitation and in entering into the contract, 
hereinafter referred to, the Public Housing Admin- 
istration was effectuating the requirements of Sec- 
tion 313 of the Lanham Act, hereinafter referred to. 


IT. 

That by condemnation proceedings entitled United 
States v. Certain parcels of land in King County, 
Washington, et al., Civil No. 1143 of this court, the 
United States of America acquired the exclusive use 
of the real estate, excluding street areas of the City 
of Seattle, underlying said buildings 101 through 
110 of project Wash-45302, under authority granted 
by the Lanham Act, P. L. 849, 76th Congress, as 
pimended; 54 Stat. 1125, 42 U.S.C. 1521 et seq., for 
the purpose of erecting temporary war housing 
thereon; that following the taking of said land, tem- 
porary war housing project Wash-45302 was erected 
thereon by the Public Housing Administration ; that 


64 Century Investment Corp., et al., vs. 


the plaintiff has continuously held the exclusive use 
of certain parcels of said land, hereinafter spe- 
cifically ennumerated, and that the present term of 
such exclusive use extends to February 21, 1956; 
that the acts of the defendants complained of in this 
action are, and at all times material to this action 
have, interfered with the plaintiff’s exclusive use 
of said land to the plaintiff’s damage; that the 
Court during the trial of this cause took judicial 
notice of said Cause No. 11438 and all of the proceed- 
ings and files and records therein. 


IT. 

That pursuant to said invitation, sealed bids were 
received, and opened by the Housing Authority, 
City of Seattle, on June 22, 1953; the bid of one 
A. E. Sherman, defendant herein, was the highest 
bid submitted; that said bids were forwarded to the 
Public Housing Administration and, thereafter that 
department of the plaintiff herein, advised the 
Housing Authority, City of Seattle that the bid of 
A. E. Sherman would be accepted and that the 
Housing Authority, City of Seattle was authorized) 
to collect the difference between the amount of said] 
bid and the bid deposit. 


IV. 

That A. ii. Sherman submitted said bid under the? 
divection, supervision and at the request of one” 
Virgil J. Pague, defendant herein, his then em- 
ployer; that the said Pague determined that said! 
bid be submitted, the amount of said bid and supe! 


plied the money required for the bid deposit and) 


| 
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used the name and services of JA. I. Sherman. be- 
eause Sherman was a man of small ineans while he, 
Pague, had substantial assets, so that in the event 
of any subsequent trouble concerning said buildings, 
the financial assets of the said Virgil J. Pague 
would be protected; that defendant Virgil Pague 
was not an original party to the contract with de- 
fendant Century but did, with Shermai’s assistance, 
negotiate the contract. 
V. 

That on July 3, 19538, pursuant to notice, the bal- 
ance of the purchase price due on said sale was 
tendered to the Housing Authority, City of Seattle 
at its office at 825 Yesler Street, Seattle, Washing- 
ton, and in particular, to one Louis Michaelson, an 
employee of said organization who was the princi- 
pal individual with whom the puble dealt concern- 
ing the sale and removal of buildings and site clear- 
ance at project Wash-45302; that said payment was 
tendered by A. KE. Sherman who, at said time and 
place advised the said Michaelson that said payment 
was tendered in behalf of the defendant, Century 
Investment Corporation, a proposed corporation and 
then in the preliminary stages of incorporation, and 
to which A. E. Sherman assigned his interest 1n said 
bid, and that the incorporators of same were Virgil 
J. Pague, defendant herein, and the same individual 
referred to in paragraph IV hereof, Albert A. Ron- 
tai and Orville Cohen; that at said time and place 
the contract with the plaintiff herein. was prepared 
in the name of Century Investment Corporation and 
thereafter forwarded with the balance of the pur- 
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chase price to the Public Housing Administration 
for approval and execution. 
var. 

That on July 14, 1953, said contract for sale and 
off-site removal of temporary war housing buildings 
and site clearance at project Wash-45302 (attached 
hereto as Exhibit A and made part hereof), was ex- 
ecuted by the Contracting Officer for the Public 
Housing Administration, and thereafter delivered to 
the Century Investment Corporation ; that the details 
of completing incorporation were not accomplished 
and the articles of incorporation of the Century In- 
vestment Corporation were not filed with the Sec- 
retary of the State of Washington until July 17, 
1953, but thereafter and prior to August 21, 1953, 
said corporation actively entered upon the work of 
completing said contract by retaining the said A. E. 
Sherman as its sales agent, selling and removing 
buildings and clearing the sites from which build- 
ings were being removed. 


VII. 

That on July 14, 1953, a contract performance 
bond in the sum of $5,000.00 was executed by the 
Century Investment Corporation through Virgil J. 
Pague, its president, as principal, and the Hartford 
Accident and Indemnity Company, as surety, in 
favor of the Housing Authority, City of Seattle, to” 
insure the contract obligation of Century Invest-_ 
ment Corporation that it would do all the work and 
furnish all the materials for the removal of build- 
ings and site clearance and faithfully perform all : 
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the conditions of said contract relating to project 
Wash-45302; that said contract of bond has never 
been assigned to or transferred by the Housing Au- 
thority, City of Seattle to the plaintiff herein. 


Videl. 

That concerning the sale of project Wash-45302, 
the Housing Authority of the City of Seattle and 
Louis Michaelson, its employec, were granted the 
limited authority by the Public Housing Adminis- 
tration to attend to the administrative details of 
same in publishing notices of invitation to bid, and 
in distributing contraet literature as supphed, to 
them by the Pubhe Housing Administration and in 
accepting and opening sealed bids, and im notifying 
the successful bidder when authorized to do so by 
the Pubhe Housing Administration, and in attend- 
ing to the details of the contract execution by the 
purchaser; that each and all of the defendants who 
dealt with the Housing Authority of the City of 
Seattle at the time said contract was made knew, 
and now knows, that said organization is and was a 
wholly different organization from that of the Pub- 
he Housing Administration of the United States of 
America. 

IX. 

That on or about November 12, 1953, the time of 
performance of the condition of said contract that 
buildings be removed and sites cleared was extended 
by the Housing Authority, City of Seattle, on re- 
quest therefor by Century Investment Corporation, 
to January 15, 1954; that defendant Hartford Ac- 
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cident and Indemnity Company received no notice 
of said extension or request therefor and did not 
approve said extension which was granted at a time 
when the Housing Authority, City of Seattle had 
knowledge that buildings numbered 102 and 103 of 
project Wash-45302 were being offered for rental, 
on site, to the public contrary to the spirit and plain 
meaning of said contract. 


x 

That on and after August 21, 1953, defendant 
Century Investment Corporation purported to con- 
vey four buildings in project Wash-45302, namely 
buildings 102, 103, 104, and 105, comprising 54 
dwelling units, without imposing the condition or 
obligation that they be removed from site; that all 
said four buildings, at the present time, are situated 
on the sites where they were first constructed as 
temporary war housing buildings by the Public 
Housing Administration, and are presently being 
used for private commercial dwelling purposes and 
are occupied by paying tenants. 


aly 
That the owners of each of said buildings and the 
real properties upon which each is situated are as 
follows: 


a. Building 102, project Wash-45302, located on 
a portion of a street area and on lots 2, 3, 4, 5, 6, 
33 and 34 in block 11, McLaughlin’s Waterfront 
Addition to the City of Seattle, King County, Wash- 
ington, and purportedly acquired by defendants 
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Virgil J. Pague from Century Tnvestment Corpora- 
tion on August 21, 1953, for the sum of $1,932.00; 
that thereafter Virgil J. Pague acquired an interest 
in the lots, above described, underlying — said 
huilding. 


b. Building 103, projeet Wash-45302, located on 
a portion of a street area and on lots 10, 11, 12, 13, 
29, 30 in block 11, McLaughlin’s Waterfront Addi- 
tion to the City of Seattle, King County, Washing- 
ton, and purportedly aequired by defendant Virgil 
J. Pague from Century Investment Corporation on 
October 5, 1953, for the sum of $1,932.00; that there- 
after Virgil J. Pague acquired an interest in the 
lots, above deseribed, underlying said building. 


e. Building 104, project Wash-45302, loeated on 
a portion of a street area and on lots 14, 15, 16, 17, 
18, 19, 20, 22 and 23 in block 11, MeLaughlin’s Wa- 
terfront Addition to the City of Seattle, King 
County, Washineton and purportedly acquired by 
defendants Arthur G. Barnett and wife and Donald 
F. Owens and wife on January 20, 1954, in two 
parts, to wit; one portion consisting of a laundry 
and service unit and one and a half dwelling units 
adjoining for the sum of $1,715.09, from R. M. 
Scougal and EF. T. Crow, who acquired same from 
Century Investment Corporation on September 2, 
1953; the remainder of said building being acquired 
from Virgil J. Pague and his brother, Carl W. 
Pague, who had acquired same from Century In- 
vestment Corporation; that Carl W. Pague pos- 
sessed no real interest in said building and that de- 
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fendants Barnett and Owens paid Virgil J. Pague 
the sum of $4,698.00 for said portion of building 
104; that on January 20, 1954, defendants Barnett 
and Owens and wives jointly acquired an interest 
in the lots, above described, underlying building 104. 


d. Building 105, project Wash-45302, located onl 
a portion of a street area and on lots 19, 20, 21, 22.9 
- 23 and 24 in block 11, MeLaughlin’s Waterfront Ad= 
dition to the City of Seattle, King County, Wash- 
ington, and purportedly acquired by defendant 
Edward R. Ester and wife in Novemher, 1954, fron 
Carl W. Pague for the sum of $3,590.00, who had 
acquired the same from Century Investment Cor- 
poration for the sum of $1,932.00; that thereafter 
defendant Ester acquired an interest in the lots. 
above described, underlying said building. In addi- 
tion to said buildings, there are now located on - 
helow the surface of the land described above cer- 
tain brick, concrete blocks and piling, foundationy 
posts and concrete entrance walks, and certains 
Wash-45302 electric light and power, telephone, 
sewer and water main line connections are now ef- 
fected at points on or near the above-described lands. 
XII. | 
That each and all of the pieces of real estate 
described in paragraph XI hereof as lots locatee 
in block 11, McLaughlin’s Waterfront Addition to 
the City of Seattle, King County, Washington, a 
among the parcels of real estate taken by the cons 
demnation proceedings referred to in paragraph & 
hereof; that none of the defendants herein possesse 


| 
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an imterest in said lands at the commencement of 
said proceedings, they having acquired their respec- 
tive interests after the date of the contract sued upon 
in this action; that by Deelaration of Taking filed in 
said civil action No. 1143 on June 15, 1945, and 
Judgment on Declaration of Taking entered therein 
on June 16, 1945, and by subsequent Judgments Fix- 
ing Compensation and Directing Funds to be Paid, 
entered in said action, the plaintiff herein was 
eranted the right to renew said exclusive use with- 
out the consent of the owners of said land from 
year to year, not to exceed three vears after the 
termination of the National Emergency as declared 
by the President of the United States; whieh na- 
tional emergeney was that declared to exist by presi- 
dential proclamation of September 8, 1939 (54 Stat. 
2643); that concerning the parcels of land above 
innumerated and upon which said buildings 102. 103, 
104 and 105 are now located and have been continu- 
ously loeated, since they were originally constructed 
thereon, the plaintiff herein, has filed timely notice, 
yearly, of its intention to renew said exclusive use, 
the current use period extending to February 
Bl, 1956. 
XITT. 

That defendants Arthur G. Barnett and wife and 
Donald F. Owens and wife admit and the evidence 
shows, that the acquisition of building No. 104 and 
the real estate upon which it was and is situated was 
a partnership venture between them and that Arthur 
G. Barnett attended to the details of the acquisition, 
and advised them of same; that Arthur G. Barnett 
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prior to said acquisition inquired of the said Louis 
Michaelson as to the status of said building and dis- 
cussed the same with Virgil J. Pague, and other 
divectors of Century Investment Corporation, and 
Edward R. Ester, and had full and complete knowl- 
edge of the contract obligation of Century Invest- 
ment Corporation that said temporary dwelling 
building be removed from site and that he con- 
veved such knowledge to Donald F. Owens; that 
prior to said acquisition, defendants Barnett and 
wife and Owens and wife secured a preliminary title 
insurance report which indicated, as these defend- 
ants well knew, that parcels of land upon which 
building No. 104 was located were held for the ex- 
clusive use of the plaintiff herein. 


LG 
That prior to the acquisition of building No. 105, 
and the land upon which it was and is situated, de- 
fendant Edward R. Ester discussed the same with 
Virgil J. Pague, A. E. Sherman and with Louis 
Michaelson and had full and complete knowledge of 
the contract obligation of Century Investment Cor- 
poration that said temporary dwelling building be 
removed from site and that he received a prelimin# 
ary title insurance report which indicated, as he 
well knew, that parcels of land underlying said) 
buildings were held for the exclusive use of the 
pleintiff herein. 
Xe : 
That each of the defendants herein who now as= 
sert ownership of buildings 102, 103, 104 or 105 he 
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fore acquiring their respective interest and well 
knowing of the contract obligation of Century In- 
vestment Corporation to remove said buildings from 
site and well knowing that the exclusive use of the 
substantial portion of the Jand underlying said 
buildings was held for the exclusive use of the plain- 
tiff, inquired of the said Louis Michaelson and en- 
deavored to secure through him some express waiver 
of said contract obligation; that such a waiver was 
never obtained by any one or more of said defend- 
ants; that they, and each of them, after purporting 
to acquire their respective interests, and in an ef- 
fort to secure an express waiver of said contract 
obligation, secured a resolution of the City of Seat- 
tle, Washington, whereby that municipality per- 
mitted said buildings to remain on site for a period 
of five (5) years, and by action of the Seattle Board 
of Pubhie Works defendants now have, and plain- 
mit does not have and since Oct. 28, 1953 has not 
had, the use of the street area underlying said build- 
ings, defendants having been granted said street use 
Dee. 9, 1953. Eaeh of said buildings have by defend- 
ants been altered so as to comply with the Citv 
Code requirements. 
XVI. 

That at the conelusion of the trial of this cause 
and before argument, counsel for the plaintiff orally 
moved to dismiss from this action defendants A. E. 
Sherman and Jane Doe Sherman, his wife, Carl W. 
Pague and Jane Doe Pague, his wife. which motion 
was eranted by the court, hkewise Counsel's cral 
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motion to dismiss Geneva L. Pague, ag) of Virgil 
L. Pague was granted. 


Done In Open Court this 20th day of October, 
1955. 
/s/ JOHN C. BOWEN, 
United States District Judge. 


And from the foregoing Findings of Fact, the 
court enters the following: 


Conclusions of Law 


ie 
That this is an equity proceeding. 


II. 
That the Court has jurisdiction over each and all 
of the defendants involved in this litigation. 


by, 
That the Court has jurisdiction over the subject 
matter of this litigation based upon Title 28, U.S.C., 
Section 1345 and Title 42, U.S.C., Section 1553. 


IV. 

That on July 14, 1953, the plaintiff herein, 
through the Public Housing Administration, an 
agency of the Housing and Home Finance Ageney 
of the United States of America, entered into a: 
valid contract in writing with the promoters and | 
incorporators of the defendant, Century Investment 
Corporation, for the sale and removal of temporary ~ 
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war housing buildings and site clearance, within a 
specified time, which temporary dwelling buildings 
are designated therein as buildings Nos. 101 through 
110, Project Wash-45302; that the provisions of 
said contract, and all of them, and particularly 
those relating to removal of satd buildings and site 
clearance, are clear, definite and unambiguous, and 
that said contract is fair, equal and just, not only in 
its terms, but in its circumstances; that in entering 
into said contract, the plaintiff’s agency, the Public 
Housing Administration, was complying with the 
mandatory requirements of Section 313 of the Lan- 
ham Act, P.L. 849, 76th Congress, as amended (Title 
42, U.S.C., Section 15538). 


Ne 

That although the plaintiff did give to the Hous- 
ing Authority, City of Seattle and Louis Michael- 
son, an employee of said organization, a limited, 
specially-appointed agency and authority to do cer- 
tain specified things in connection with the letting 
of said contract, there never was any general agency 
from the plaintiff to said organization or to Mr. 
Michaelson with power broad enough to generally 
authorize said organization or Mr. Michaelson to 
Waive any of the terms and conditions of said con- 
eract. 

Vi. 

That after imcorporation, the defendant Century 
Investment Corporation, by its acts and deeds, au- 
thorized and ratified each and all of the acts of its 
incorporators and of A. E. Sherman in entering 
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into said contract and is bound by each and all of 
the terms thereof and by each and all of the acts 
complained of in this action. 


VII. 

That after entering upon the work of complet- 
ing said contract and accepting the fruits thereof, 
the defendant Century Investment Corporation 
breached the terms thereof in failing to remove 
buildings 102, 103, 104 and 105, and in failing to 
clear the sites upon which said buildings were lo- 
cated and in purporting to convey said buildings, 
on site, without any condition or obligation that 
they be demolished or removed from site as required 
by the express terms of said contract. 


VIII. 

That the breaches of contract by defendant Cen- 
tury Investment Corporation in failing to remove 
temporary dwelling buildings 102, 103, 104 and 105 
of project Wash-45302, constitute irreparable injury 
to the plaintiff for which it had no adequate remedy 
at law because it enables the defendants who now 
claim ownership to operate said buildings for com- 
mercial dwelling purposes and other commercial 
purposes on land held in the exclusive use of the 
plaintiff, without its consent, and on the site where 
they were first constructed as temporary war hous- 
ing buildings and by so doing the plaintiff is pre- 
vented from executing the mandate of Congress 
contained in Section 313 of the Lanham Act, P. L. 
849, 16th Congress, as amended, (Title 42, U.S.C., 
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Section 1553) ; that the plaintiff is therefore entitled 
to speeific performanee of said contract because of 
the extreme importance of the conditions and ob- 
jects of said contract, all of which necessitate that 
said buildings be removed and that the contract be 
otherwise performed; and that this court should re- 
tain jurisdiction of this action until such buildings 
are removed and the sites upon which they stand 
are cleared as hereinafter specified. 


eX. 

That the defendant Hartford Accident and In- 
demnity Company should be dismissed from this 
aetion for the reason that the plaintiff herein was 
not the named obhgee on the indemnity bond with 
said defendant and therefore can not maintain this 
action against said defendant and for the further 
reason that the extension of time for performance 
of the removal contract granted defendant Century 
Investment Corporation, without the consent or ap- 
proval of defendant Hartford Accident and In- 
demnity Company constituted a material variance 
of the contract of surety, increasing the risk as- 
sumed by said defendant which discharged its lia- 
bility. 

Ks. 

That the defendants other than Century Invest- 
ment Corporation now claiming ownership to any of 
said buildings Nos. 102. 103, 104 and 105 which 
have not been removed from sites pursuant to the 
terms of said contract, acquired no better title to 
said building or buildings than Century Investment 


78 Century Investment Corp., et al., vs. 


Corporation had and were not innocent purchasers 
of same without knowledge and notice of the con- 
tract expressed requirement that said buildings be 
removed from the site upon which they were situ- 
ated at the time the contract between the plaintiff’s 
agency and the defendant Century Investment Cor- 
poration was entered into, and therefore the plaintiff 
is entitled to specific performance of said contract as 
against each and all of said present purported own- 
ers for the same reasons as stated in paragraph VIIT 
hereof; and that the court should retain jurisdic- 
tion of this action until such buildings are removed 
and the sites upon which thev now stand are cleared 
as the contract required; that Century Investment 
Corporation and each of the defendants now assert- 
ing ownership to each of said buildings should im- 
mediately give notice to all tenants to vacate at 
earliest lawful date and should remove the samé 
from its present site and clear such site by a date 
to be fixed by the court, such site clearance to he 
accomplished as follows: 


aa 
) 
J 


(1) Remove buildings with wood floor 
down to ground level, including wood, brick or 
concrete block foundation posts or piers; re 
move all concrete, including slabs and entrance 
walks, upon and beneath the surface of the 


ground ; | 
al 


(2) Take down, preserve, and replace as of 


rected by owner of same, telephone, telegrap 
or other wires or fences and their appurtenant 
poles or posts or other interferences which may 
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obstruct the removal of the buildings; excepting 
those serving buildings not included in this 
contract; 


(3) Have all services, such as water, gas, 
steam, electricity and telephones, disconnected 
at the service mains in accordance with the 
rules and regulations of the owners of the 
utility involved or the local municipality. Se- 
curely cap and seal all stotm and sanitary 
sewers leading from structures to be removed 
and backfill only after inspection by a person 
named in four (4) below. Cap water service 
line at foot of riser to dwelling. Preserve all 
active utilities traversing the project site. 


(4) Remove all salvage (except as specified 
herein) and debris resulting from the operation 
and all tools and apparatus from the site, re- 
store the site of the buildings, as far as possible, 
to its condition immediately prior to the re- 
moval of the buildings by filling solidly any 
holes or trenches resulting from the operation 
and leave the site clean and free from hazards, 
all to the satisfaction and approval of E. Stan- 
ton Foster, Regional Director P.H.A., or 
George Weis, Realty Disposition Officer, P.H.A. ; 
that all the structures, buildings, materials and 
things mentioned above are now located on or 
under the surface of the land described in par. 
XI of the foregoing Findings, and should be 
forthwith removed by defendants and _ this 
Court’s decree should issue accordingly ; and all 
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utility service to the lands, buildings and struc- 
tures above deseribed should be disconnected by 
defendants or at their expense. 


sole 

That the plaintiff presently has, and at all times 
material to this action had, the exclusive use of the 
real estate underlying buildings Nos. 102, 103, 104 
and 105 of project Wash-45302, excepting only cer- 
tain street areas belonging to the City of Seattle, 
Washington; that said estate of exclusive use of said 
land was originally acquired by the plaintiff by con- 
demnation proceedings had in civil action No. 1148, 
now pending in this court; that the right to same has 
not been terminated and that the plaintiff presently 
has the right to renew the same without the consent 
of, or notice to, the owners of said land by reason, 
particularly, of the terms and provisions of Section 
301 of the Lanham Act (42 U.S.C., Section 1541) 
and Joint Resolution, being Public Law 450, ce. 570, 
Act of July 3, 1952 (66 Stat. 332), and also Joint 
Resolution, being Public Law 12, c. 18, Act of March 
31, 1953 (67 Stat. 18) ; that the plaintiff is therefore 
entitled to a decree restraining and enjoining any 
and all parties from interfering with the plaintiff’s 
enjoinment of said exclusive use. 


XIT. 

That the plaintiff has been damaged by the wrong- 
ful use of said buildings by the defendants from the 
time of said breaches of contract by defendant Cen- 
tury Investment Corporation, in using same for 
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commercial rental purposes to and including the 
present time and for such future time as said build- 
ings remain on site and for the wrongful use of the 
land underlying said buildings, and defendants 
continue to so use said buildings and property which 
is for the exclusive use of the plaintiff, from said 
time of said breaches of contract to and including 
the present time; that the plaintiff is entitled to a 
complete accounting, to be performed under the di- 
rection of this court, of all revenues received from 
and current operating expenses incidental to such 
commercial uses to determine monetary damages 
sustained by the plaintiff on account of the alleged 
breach of contract herein, and that the court should 
retain jurisdiction of this action for these reasons 
and should fix a date for the hearing on same. 


oll Ty. 
That each and all of the cross-complaints brought 
by one or more of the defendants against the plain- 
tiff herein, should be dismissed. 


Done in Open Court this 20th day of October, 
1955. 
/s/ JOHN C. BOWEN, 
United States District Judge. 


Presented and Approved by: 


/s/ JOHN A. ROBERTS, JR.. 
Assistant United States Attorney, of Counsel for 
Planta. 


[Endorsed]: Filed October 20, 1955, 
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[Title of District Court and Cause. ] 


ORDER DIRECTING REFERENCE AND 
APPOINTING SPECIAL MASTER 


This cause having proceeded to trial and the court 
having heretofore entered its Findings of Fact and 
Conclusions of Law, and having concluded that the 
matter of the accounting of funds received by each 
of the defendants from the unauthorized commer- 
cial use of the temporary buildings involved in this 
action should be referred to a Special Master to 
settle the same and report thereon, before the court 
enters its final decree, and the court being fully 
advised in the premises, now therefore, 

It Is Ordered that the accounting of funds re- 
ceived by each of the defendants herein from the 
unauthorized commercial use of buildings 102, 108, 
104, and 105, P.H.A. project Wash-45302, whose 
respective interests are enumerated in the Findings 
of Fact and Conclusions of Law entered herein, is 
hereby referred to Don 8S. Griffith, of Seattle, Wash- 
ington, as Special Master, to hear the parties and 
their evidence, and to report to this court his find- 
ings of fact and conclusions thereon as to the total 
profit received by each of the defendants from July 
14, 1953, to the date of such report, together with 
such parts of the evidence as any party may request 
in writing. 

It Is Further Ordered that the accounting shall 
be made from original records and that the total 
profit above referred to shall be the difference be- 
tween the total gross revenue received from the 
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commercial use of each of said buildings and the 
current or normal operating expenses of each; ex- 
cept that said expenses may also include deprecia- 
tion, based on current Internal Revenue Service 
useful life standards, for the minimum capital ex- 
penditures only, necessarily Incurred in conforming 
said biildings to requirements of the City of Seattle, 
Washington. The master shall further find and re- 
port to the Court. the portion in dollars and cents of 
the rental value contributed by the personal prop- 
erty furnished by defendants. 

Tt Is further Ordered that the Special Master 
shall report his findings and conclusions to this 
court within thirty days of the entry of this order, 
and the court hereby expressly postpones the entry 
of a Final Decree in this action pending receipt of 
such report. 

It Is Further Ordered that all compensation of, 
and reasonable costs incurred by, the Special Mas- 
ter shall be determined by the Court and taxed 
against the defendants herein. 


Done in Open Court this 21st dav of October, 
95S. 
/s/ JOHN C. BOWEN, 
United States District Judge. 


Presented and Approved by: 


/s/ JOHN A. ROBERTS, JR., 
Assistant United States Attorney, of Counsel for 
Plaintiff. 


[Endorsed]: Filed October 21, 1955. 
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[Title of District Court and Cause. ] 


REPORT OF SPECIAL MASTER 


EXHIBIT C 


Edward R. Ester 
Statement of Income 


For the period May 1, 1954, to November 16, 1955 
(On the eash basis of accounting) 


Period Period 
5-1-54— 10-1-55— 
9-30-55 11-16-55 Totals 
Rentals received 2 $8,441.75 $343.35 $8,785.10 
Operating expenses: 
Maintenance, labor .............. 985.04 50.00 1,035.04 
Maintenance, materials ........ 782.94 49.29 832.23 
WlGCWMICIUY 62 ucisticccs. ee 543.12 68.40 611.52 
Rete)” Gace oe ee 358.60 358.60 
SUP PMNCS. ......-.<00c0s0c---2t eee 188.73 8.87 197.60 
TASULANCE sccccccecssccce.: ee 68.15 8.98 7713 
RW ater 2 cate... 65.07 21.10 86.17 
Real estate taxes ...............-... 58.06 58.06 
PNGVGLUISING -.. c= 36.07 8.58 44.65 
Truck expenses, 


pro-rated amount .............. 186.33 64.36 250.69 


Total operating expenses..$3,272.11 $279.58 $3,551.69 


Income from operations 
before provision for 


depreciation .............---.. $5,169.64 $ 63.77 $5,233.41 


Umted States of America 85 


Provision for depreciation : 
Building improvements ....$ 732.60 $ 62.43 $ 795.08 


Kquipment, operating ...... 698.14 58.12 756.26 
Equipment, construction, 
pro-rated Mmount .............. 16.59 4.62 21.21 


$1,447.33 $125.17 $1,572.50 


IN@t IM@@MIC .....................-.. $3,722.31 $(61.40) $3,660.91 


[indorsed]: Filed December 16, 1955. 


[Title of District Court and Cause. ] 


SUPPLEMENTAL REPORT OF 
SPECIAL MASTER 


i. 
A. Findings of Fact: 


That defendants Arthur G. Barnett and wife and 
Donald F. Owens and wife have received gross reve- 
nues from the operation of building 104 for the 
period commencing June 1, 1954, and ending No- 
vember 16, 1955, in the amount of $13,097.35 and 
during such period have made allowable expendi- 
tures in the aggregate amount of $7,814.54; that the 
amount of said gross revenue attributable to per- 
sonal property belonging to the said Arthur G. Bar- 
nett and wife and Donald F. Owens and wife, and 
used in said building is the sum of $1,573.50; that 


= 
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each of the above items are particularly described 
in the annexed statement marked ‘‘Exhibit B” 
which is incorporated herein by this reference. 


B. Conclusions of Law: 


That defendants Arthur G. Barnett and wife and 
Donald F. Owens and wife, have received a profit 
from the unauthorized commercial use of building 
104, for the pexiod indicated above, in the amount 
of $5,282.81, of which $1,573.50 represents revenue 
from personal property owned by them and used in 
the operation of said building. 


C. Comments: 


The comments made in paragraph I hereof are 
adopted herewith. 
1 


A. Findings of Fact: 


That defendants Edward R. Ester and wife nal 
received gross revenue from the operation of build: 
ing 105 for the period commencing May 1, 1954, and. 
ending November 16, 1955, in the amount of $8- 
785.10 and during such period have made allowable 
expenditures in the aggregate amount of $5,020.51; 
that the amount of said gross revenue attributable 
to personal property belonging to the said Edward 
R. Ester and wife and used in said building is the’ 
sum of $1,332.00; that each of the above items are! 
particularly described in the annexed statement 
marked ‘‘ Exhibit ©,’ which is incorporated herem' 


by this reference. | 


| 
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B. Conclusions of Law: 

That defendants Edward R. Ester and wife have 
received a profit from the unauthorized commercial 
use of building 105, for the period indieated above, 
in the amount of $3,764.59, of which $1,332.00 repre- 
sents revenue from personal property owned by 
them and used in the operation of said building. 


C. Comments: 


The comments made in paragraph [| hereof are 
adopted herewith. 


Respectfully submitted, 


/s/ DON 8S. GRIFFITH, 
Special Master. 


EXHIBIT B 


Barnett and Owens 
Statement of Income 


For the period June 1, 1954, to November 16, 1955 
(On the cash basis of accounting) 


Period Period 
6-1-54— 10-1-55— 
9-30-55 11-16-55 Totals 
Rentals received ................ $11,932.35 $1,137.50 $13,049.85 
Income trom washing 
MUCIMMNOSE .................-.. 35.00 35.00 
Other ineome, refunds, ete. 12.50 12.40 


Gross income .......... $11,959.85 $1,137.50 $13,097.35 
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Period 

ey 

9-30-55 

Operating expenses: 
LTS eer ee $ 2,857.68 
Maintenance & repairs.. 1,126.64 
Instance ee 269.53 
PW athe as. ee 243.50 
WGMeCtricity -.222 22... 153.88 
Real estate taxes ............ 158.37 
GIVEN GIS Gs eee eee 123.94 
Accounting services ...... 69.75 
MGS DIMOMG . .oxccrntonssencceeee 45.72 
Manager’s services ........ 39.00 
Social security taxes...... 23.96 
Bankichanees ............25 19.42 
Unemplovment 
compensation ...........-.- 16.74 
Miscellaneous ............-..- 11.50 
Total operating 
Expenses <2. $ 4,655.63 
Income from operations 
before provision for 


depreciation ............-... $ 7,304.22 


Provision for depreciation : 
Building improvements $ 1,653.24 
equipment —.....22...0ee 789.62 


$ 2,442.86 


1,673.42 
Net income .............. $ 4,861.36 


Period 
10-1-55— 
11-16-55 


$ 298.82 
68.18 
20.88 
29.10 
22.76 


5.61 
39.00 
5.33 


1.45 


3.59 


$ 490.72 


$ 646.78 


$ 149.39 
75.94 


$ 225.33 


144.44 


$ 421.45 


Totals 


$ 2,656.50 
1,194.82 
290.41 
272.60 
176.64 
158.37 
129.55 
69.75 
45.72 
70.00 
29.29 
20.87 


20.33 
11.50 


$ 5,146.35 © 


$ 7,951.00 


$ 1,802.63 ” 
865.56 © 


$ 2,668.19” 


1,817.86" 


$ 5,282.81 | 
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Barnett and Owens 
Reeoneiliation of Income as Reported by Defendants 
To September 30, 1955 
Net ineonie to 9/30/55 per Master’s statement 
IN I, cn... scn5osnn ssl bncoeao-ccccceucsesisieeecooscosonaseueded $4,861.36 
Net loss to 9/30/55 per defendant’s statement................ (9941.36) 
Reduetion, summarized below ......000.0.0.00000000.... $5,855.72 
Summary of deductions disallowed by Master: 
i iuemestenaid on banleloans..................................... 1903 104 
2. Interest paid on original purchase contract........ 325.34 
3. Depreeiation: 
On original building cost and improvements........ 4518.11 
call VO, ne cee 400.13 
Se itsccilep@ous wdjustments —......-.222-.......-ssccces 50.50 
Less expenditures allowed as capital improvements 
in original report now allowed as expenses............ 470.30 


$5,895.72 


EXHIBIT C 


Edward R. Ester 
Statement of Ineome 


For the period May 1, 1954, to November 16, 1955 
(On the eash basis of accounting) 


Period Period 


5-1-54— 10-1-55— 
9-30-55 11-16-55 Totals 
Rentals reeeived ................ $8,441.75 $343.35 $8,785.10 
Operating expenses: 
Maintenance, labor ........ 756.62 50.00 806.62 
Maintenance, materials... 230.58 49.29 2FO8T 
oe 543.12 68.40 611.52 
LOU 358.60 358.60 


90 Century Investment Corp., et al., vs. 


eros. 
9-30-55 
Sup plies 188.73 
Iniswinaii@es. oo 68.15 
WHILE ...:.......2:. 65.07 
Real estate taxes.............. 58.06 
ENGwertisine 2.2eee...28 36.07 
Truck expenses, 
pro-rated amount ...... 618.07 
Total operating 


expenses ............-- $2,923.07 


Income from operations 
before provision for 


depreciation -..............- $5,518.68 
Provision for depreciation: 
Building improvements... 958.69 
Equipment, operating .. 698.14 
Equipment, construction 
pro-rated amount ...... 16.59 
Net income .............- $3,845.26 


Edward R. Ester 


11-16-55 
8.87 
8.98 

21.10 


8.58 


64.36 


$279.58 


$ 63.77 


81.70 
58.12 


4.62 


$ (80.67) 


Totals 
197.60 
77.13 
86.17 
58.06 
44.65 


$3,202.65 


$5,982.45 


1,040.39 
756.26 


21.20 


$3,764.59 


Reconciliation of Income as Reported by Defendants 
To September 30, 1955 


Net income to 9/30/55 per Master’s statement 


QMNERE _.....c....-...-eecee ace se 
Net loss to 9/30/55 per defendant’s statement 


Reduction, summarized below 


Summary of deductions disallowed by Master : 


1. Expenditures claimed but not supported by 
Vouchers ..<.00............... 0... 

2. Adjustment of expenditures as between capital 
and operating expense ...........--.--2.:0:-.06 


$3,845.26 
(1,288.30) 


$5,133.56 


$1,809.85 


1,060.50 — 
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3. Depreciation : 


On buildings and improvements........000000000..... wen 2,003.07 
OnvGperaine GG ipmMennty ........... sees ecceeececeoee 130.26 
Onecenstruction equipment 40.97 
4. Miscellaneous adjustments ..000....000000000000.. eacganae 98.91 


$5,133.56 


[Endorsed]: Filed January 18, 1956. 


United States District Court, Western District of 
Washington, Northern Division 
No. 3804 


UNITED STATES OF AMERICA, 

Plaintiff, 
VS. 

CENTURY INVESTMENT CORPORATION, a 
Corporation; HARTFORD ACCIDENT & IN- 
DEMNITY COMPANY, a Corporation; A. E. 
SHERMAN and JANKE DOE SHERMAN, His 
Wife; VIRGIL J. PAGUE and JANE DOE 
PAGUE, His Wife; CARL W. PAGUE and 
JANE DOE PAGUE, His Wife; ARTHUR G. 
BARNETT and JANE DOE BARNETT, His 
Wife; EDWARD R. ESTER and JANE DOE 
ESTER, His Wife, and DONALD F. OWENS 
and JANE DOE OWENS, His Wife, 

Defendants. 


SACEPTIONS OF VIRGIL J. PAGUE TO 
SUPPLEMENTAL REPORT OF SPECIAL 
MASTER 

Defendant Virgil J. Pague excepts to the Supple- 
mental Report of Special Master as follows: 
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1. This defendant excepts to the Finding in Par- 
agraph I that the allowable expenditures are in the 
amount of $20,519.39 for the reason that this figure 
fails to take into consideration the proper method of 
allowing depreciation on the improvements, inas- 
much as depreciaion is confined to expenditures to 
bring the buildings up to Code requirements, and 
excludes depreciation upon the buildings themselves 
which constitute personal property belonging to and 
furnished by this defendant, and further, that the 
basis of depreciation 1s a 30-year life, whereas the 
improvements would have a useful life of not to ex- 
ceed 5 years, even if removal in accordance with the 
Court’s indicated order is not required, because of 
limitations in the buildings permits by which the im- 
provements were made, the resolution of the City 
Couneil permitting continuance of the buildings on 
site, and the arrangements whereby the street areas 
are oceupied by the buildings. But if the Court’s in- 
dicated order is to be carried out and the buildings 
are to be immediately removed from the site, the 
amount of depreciation allowed should include the 
entire unrecovered cost of improvements, as indi- 
eated on Exhibit ‘‘D’’ of the Master’s Report in the 
amount of $6,298.53. 


2. Exeeption is further taken to the figure of 
#20,519.39 previously mentioned representing Mas- 
ter’s finding of amount of allowable expenditures, 
for the reason that there is excluded therefrom the 
various legal fees, the interest paid on original — 
building cost, on building improvements and equip- — 
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ment, these being the amounts shown on Exhibit 
““A”’ to the Master’s Report as items disallowed. 


3. ixception is taken to that portion of sub- 
paragraph B of Paragraph I of the Report of the 
Special Master, wherein the Master coneludes that 
this defendant has received a profit of $6,765.13 for 
unauthorized commercial use of buildings 102 and 
103, for the reason that this figure fails to take into 
account the charge-off of the unrecovered cost of im- 
provements as indicated in Exhibit “‘D’’ to the 
Master’s Report, and is based upon an erroneous 
computation arrived at by the use of the figure of 
$20,519.39 for allowable expenditures, which figure 
is erroneous in the respects pointed out in the pre- 
eeding paragraphs hereof. 


4. Exception is taken to that portion of subpara- 
graph B of Paragraph I wherein it is concluded 
that $828.00 represents revenue from personal prop- 
erty owned by this defendant and used in the opera- 
tion of said buildings, for the reason that said figure 
is arbitrary, not based upon any evidence or stipu- 
lation, and fails to include that portion of the in- 
come derived from buildings owned by this defend- 
ant and constituting personal property. 


). Exeeption is further taken to the Report be- 
eause it fails to segregate and credit to this defend- 
ant that portion of the income attributable to real 
property included within street areas, in which 
plaintiff has no interest but in which this defendant 
has sole right to possession. 
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6. Exception is taken to that portion of subpara- 
graph C of Paragraph I of the Master’s Supple- 
mental Report wherein depreciation of allowable 
capital improvements has been determined on a 30- 
year useful life basis, for the reason that a 30-year 
useful life basis is not justified in this case and is 
not in accordance with the provisions of Bulletin F 
of the Internal Revenue Service, which in part pro- 
vides: | 

‘‘The useful life of a building for business 
purposes depends to a large extent on the suite 
ability of the structure to its use and location,. 
its architectural quality, the rate of change iny 
population, the shifting of land values, as well’ 
as the extent of maintenance and rehabilita- 
tion.”’ 


Further, the Master is in error in using a 30-yeare 
useful life basis, for the reason that he is applying) 
the same to improvements rather than to the build=’ 
ings themselves, whereas Bulletin F of the Internal | 
Revenue Service, upon which he has based his com" 
putations, provides for a shorter average useful lite 
for various items of building equipment such as are 

involved here, including, for example, plumbing, 
lighting systems and fixtures, all of which are ively 
an average useful life of Jess than 30 years, being 20 

years in the case of wiring, 15 years in the case of 

faucets, 20 years in the case of iron hot water pipesy 

as examples, and the 30-year average useful life” 
basis is wholly unrealistic and out of harmony with! 


: 
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the rules for the computation of Internal Revenue 
depreciations. 
LYCETTE, DIAMOND & 
SYLVESTER, 
Attorneys for Virgil J. Pague; 


By LYLE L. IVERSEN. 


Reeeipt of copy acknowledged. 
[Endorsed]: Filed January 27, 1956. 


United States District Court, Western District of 
Washington, Northern Division 


No. 3804 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


CENTURY INVESTMENT CORPORATION, et 
al., 


Defendants. 


MOTION OF VIRGIL J. PAGUE TO STRIKE 
m= SUPPLEMENTAL REPORT OF SPECIAL 
MASTER 


Defendant Virgil J. Pague moves to strike the 
supplemental report of special master for the reason 
that the same is a report of irrelevant facts having 
no relation to damages duc plaintiff or to any issue 
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properly before the court in this case. This motion 
is also made for the reason that the report of special 
master has not been made nor filed in conformity 
with the rules applicable thereto. This motion is 
made for the reason that the report is made upon a 
fundamentally wrong basis, having been made wholly 
without reference to the value of the plaintiff’s 
leasehold or damage thereto or to any monetary 
damage suffered by plaintiff by any breach of con- 
tract or action of any of the defendants, and furs 
ther for the reason that the rule of court relative ta 
special masters has not been complied with in the 
filing of the transcript herein. 


LYCETTE, DIAMOND & 
SYLVESTER, 
Attorneys for Defendant 
Virgil J. Pague, 


By /s/ LYLE L. IVERSEN. 


Receipt of copy acknowledged. 
[Endorsed]: Filed February 28, 1956. 
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[Title of District Court and Cause. ] 


SUPPLEMENTAL OBJECTIONS OF DEFEND- 
ANTS BARNETT AND OWENS, AND 
DEFENDANT ESTER TO SPECIAL MAS- 
TER’S REPORTS, INCLUDIUG SECOND 
SUPPLEMENTAL MEMORANDUM— 
TRANSCRIPT OF PROCEEDINGS BE- 
FORE SPECIAL MASTER FILED MARCH 
9, 1956 


* * *% 


Ve 

That attached hereto and marked Defendants 
Barnett, Owens and Ester’s Exhibit ‘‘.J’’ and enti- 
tled ‘‘Comparative Statement of Income and Expense 
for Virgil J. Pague, Barnett and Owens and Ed- 
ward R. Ester,’’ prepared from the Special Master's 
Supplemental Report and Exhibits, and showing the 
comparative percentages of expenses and net profit 
to gross income. This is based on the Master’s deter- 
minations and accounting as to the defendants and 
shows the comparisons between the defendants on a 
percentage basis. We summarize here the important 
percentages and refer to Exhibit ‘‘J’’ which shows 
the detailed breakdown: 


Pereentage of Operating Expense to Gross 
Revenue: 
Pague allowed 68.003% of gross revenue $27,- 
284.52. 
Barnett and Owens 39.293% of $13,097.35. 
Ester 36.455% of $8,785.10. 
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Although the Barnett and Owens gross income is 
48.0038% of Pague’s the Master’s method of account- 
ing and allocation of operating expenses (less depre- 
ciation to Pague and none to Barnett and Owens, 
but disallowing operating expenses to Barnett and 
Owens) the percentage results in being altered as to 
net income so that instead of the same ratio of 
48.003% applying to net income, it jumps to 
78.089%. Thus Barnett and Owens end up with a 
profit, according to the Master, of $5,282.81 and 
Pague with $6,765.13. To have been consistent (and 
without discrimination based on the peculiarities of 
accounting) the net income of Barnett and Owens 
should have been not over 48.003% of $6,765.13, or 
approximately $3,247.47. 


Relating said Exhibit J to defendant Ester—al- 
though the gross income of Ester is 32.198% as com- 
pared with Pague’s the net income appears to jump 
to 55.647% because the Master ends up with a net 
income of $€6,765.13 for Pague and $3,764.59 for 
ister as a result of disallowing operating expense 
items and charging off some of said items to depre- 
ciation. To be consistent the comparative percentage 
applying on gross income of 32.198% as applied to 
net income would have resulted in a figure of $2,- 
178.24. 

V. 

A. Defendant Ester objects to the arbitrary ac- 
tion of the Master in disallowing items submitted by 
Ester, unsupported by vouchers or checks, while al- 
lowing similar items as hereinafter set forth, to de- 
fendant Pague: 
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Exhibit ‘‘G’’ Document 114: 


Page 0001 entitled Supplemental Memorandum 
—Transeript of Proceedings before Special 
Master filed Feb, 27, 1956: 

6 items following date 12/53 totalling. $557.1 


Page 0002 3/22/54 carpenter labor allo- 


— 


cated by journal entry only............ 159702 
11/20/53 Carpenter labor.......... 76.00 
i Caumpanitar lawor.......... 235.00 

a Materials allocated by 
journal entry only....... 37.10 
£507.12 


é 


Page 0003 under column ‘‘caretaker’s 


wages,’’ no symbol, quotation, ‘‘y’’ or 


“‘dot’’ used by Master to indicate inspec- 
tion of checks or invoices.............. £608.00 


Page 0003 under column “‘R and M” (re- 
pair and maintenance) : 
$14.38 —by journal voucher transfer only 
11.28 —held out from rents, no receipts 
17.07 Pe GC (34 (73 ce 66 oe 
00.70) 
14.99) —journal voucher transfer, no ex- 
planation 
11.70 —held out from rent—W AHL 
2.00 —eash out 
(R and M cont.) $2100.00—al- 
location from Uptown Motors 
1; of monthly payment or $100 
a month) 


100 Century Investment Corp., et al., vs. 


Page 0003 under column ‘‘other’’ (no date) 
allowed journal voucher, hose and sprin- 


kler, without recelipie...... 23a $ 14.43 
(no date) held out from rent, no receipts 17.46 
(mo date) commissi@n? 3 .s35a2 eee 290.00 


This shows example of inconsistent and capricious 
action of the Master in denying to defendant Pague 
what the Master allowed to defendants Barnett and 
Owens. 


B. Page 0003 
3/12/54 disallowed Jesse Epstein 
legal expenses ........ >) 52a $250.00 


VI. 

Defendants Barnett and Owens and Ester object 
to the Master’s allowance of repair items similar to 
items claimed by Barnett and Owens and Ester, but 
arbitrarily capitalized by the Master. Thus, by now 
allowing the deductions in the year when allowed 
to Pague as expenses against gross income, the 
Master by arbitrary classification, put 80% of the 
items by the sum of the digits method ahead to be 
allowed over an imaginary period of some twenty 
years, remaining out of the thirty years useful life. 


We refer to document 114—Exhibit ‘‘G’’; 


A. Page 0003 under column marked ‘‘R and 
M”’ (repair and maintenance), the fol- 
lowing appears: 


1. Under date of July 31, 1954, three windows 
were allowed as ‘‘R and M”’ expense at a cost of | 
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$8.42 to Pague, under date of 2/11/54, glass, $7.08 
allowed Pague as operating expense, whereas on a 
similar item affecting Ester, Exhibit “I,’’ page 
0008, $32.80 was capitalized, and a similar item ap- 
pearing at page 0012, $9.27 under date of 12/6/54 
was capitalized. 


2. Under date of 12/31/53, electrical repairs, 
Pague was allowed $226.91 as ‘‘R and M’’ expense 
whereas affecting Barnett and Owens a similar item 
appearing in Exhibit ‘‘F’’-1, page 0001, the follow- 
ing items were capitalized : 3/18/54—#47.98 ; 6/4/54 
—$200.00; 6/29/54—$€30.87. 


38. Under date of 3/54, repair motor for boiler 
room, $86.52 was allowed to Pague which affecting 
Ester on Exhibit ‘‘I,’’ page 0019, item 3, $50.00 was 
disallowed. 


4. Under date of 7/54, lumber and burner repair 
was allowed Pague, $45.01 as repairs. On Exhibit 
“F-1’’ pages 0001 and 0002 there are eight lumber 
items totalling $92.78 which were capitalized. 


). Under date of 8/54 window shades, $38.56, al- 
lowed Pague as repairs whereas affecting defendant 
Hster, Exhibit ‘‘I,’’ page 0012, 7/26/54, $2.86 was 
capitalized, and as affecting Barnett and Owens 
under Exhibit ‘‘F-1,’’ page 0001, date 8/4/54, $36.05 
was capitalized and also capitalized on page 0002, 
date 6/54 was an item of $16.00. 


6. Refrigerator repair $206.46 allowed Pague 
ee ée 236.07 éé (x3 : 
which indicates the Master allowing repair items 
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and allowing generally no repair items to defend- 
ants Barnett, Owens and Ester, but allocating most 
of the repair expenses as capital depreciable items. 


7. 9/23/55 painting, $634.18 allowed Pague for 
maintenance, whereas, affecting Ester, document 
114, Exhibit ‘‘J,’’ page 0004, there is attached a 
Pittsburgh receipt showing expense to Barnett, 
Owens and Ester, of which the amount of $26.45 
was charged to Ester, but capitalized by the Master, 
also as affecting Ester see Exhibit ‘‘H,’’ page 0008 
under date of 1/6/54 paid $172.48 capitalized and 
under date of 2/9/54 paid $117.50 capitalized. Af 
fecting Barnett and Owens on Exhibit ‘‘F-1,’’ page 
0002 there are twelve items marked “painting,” 
with a total of $438.20 capitalized. 


No date—new faucet installed, $20.77, allowed 
Pague. whereas affecting Barnett and Owens, Exe 
hibit *‘F-1,’’ page 0002, three plumbing items appear 
$1.72, $10.82, $6.17, totalling $18.71 capitalized. — 


B. Under Document number 114, Exhibit ‘‘G,” 
page 0003, allowed $79.46 to defendant Pague as 
operating for a survey, instead of capitalized as a 
land expense; and also allowed three items $5.10, 
$20.40 and $29.46 for garbage cans, as operating ex- 
pense, while capitalizing same items against Ester? 
Document 114, Exhibit “‘I,’’ page 0004, $20.00; and 
page 0001, June 8, 1955, $13.92. 


VII. 
In the Special Master’s original Report, Ester 
was allowed as operating expense, all the labor ané 
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material items for which he had receipts; and Ester 
Was requested to produce receipts for items disal- 
lowed. Ester produced receipts, and other evidence 
stipulated as acceptable by Plaintiff’s counsel at the 
hearing before the Master on January 9, 1956. The 
Master in his Supplemental Report added the addi- 
tional items for which receipts were filed and trans- 
ferred 70% thereof from operating to capital im- 
provements. In addition, the Master disallowed and 
ignored the stipulated items. Therefore, the defend- 
ant Ester objects to the arbitrary capitalization of 
10% of the labor, totalling $1,765.46 from the date 
of occupancy of the buildings to September 30, 1955, 
and materials totalling $538.02 as appearing on 
Document 116, page 0010, and to the disallowance of 
100% of these items as operating expense, to the 
disallowance of the stipulated items, and to the 
gapricious, unjust and discriminating accounting ac- 
tions of the Master. 


x 

The Master has arbitrarily used a_ thirty-vear 
basis for depreciation on a sum of the digits method. 
As an example of why this is unjust, defendants 
Barnett and Owens refer to their repair and sub- 
stitution of a better heating system based on paving 
off the cost of the same during the five vears al- 
lowed under City of Seattle Resolution and Build- 
ing permits. The testimony shows that the per- 
centage of saving, estimated on an engineering basis 
by defendant Owens, who is a heating engineer, 
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employed in a heating business, had calculated cor 
rectly that the cost of the same could be paid of 
in five years. This is against the Master’s specula 
tion that the same is chargeable on the balance o 
thirty-year life and furnishes proof that the sam 
should be charged off on a five-year depreciation 
at the very least. See Exhibit J showing fuel cost 
on the part of the defendant Pague of 33.2249 
compared to Barnett and Owens of 20.283%, 
saving of about 39% of fuel costs by Barnett an 
Owens per unit. Thus the Master’s method pena 
izes Barnett and Owens for some reason not unde 
standable to these defendants. 


Dated this 23rd day of March, 1956. 
/s/ ARTHUR G. BARNETT, 


/s/ ALEC DUFF, 
Attorneys for Defendants 
Barnett and Owens. 


/8/ MORRIS A. ROBBINS, 
Attorney for Defendant Este 
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DEFENDANTS EXHIBIT “J” 
(Of Barnett & Owens, and Ester) 


Comparative Statement of Ineome & Expense for Virgil J. Pague, Barnett & Owens & Edward R. Ester 
Prepared from Master’s Amended Report with Comparative Pereentages of Expenses to Gross Income 


——_—_—_-——_ Virgil J. Pague—————_ —————Bamett & Owens——___—___ —_———_ Edward R Ester———_——_ 
September 1, 1953, to November 16. aS June 1, 1954, to November 16. eh May 1, 1954. to November 16. ta 
Amount Gross een Amount Gross Tcome Amount oedie Income 
Rentals Reeeived ..........---e000+- $ $27,043.02 $ $13,049.85 ¢ $8,785.10 
Miscellaneous Reecipts ............ 241.50 47.50 
Gross Ineome .................- $27,284.52 100.000% $13,097.35 100.0006 $8,755.10 100.000% 
Operating Expenses: 
TR0a) coe $ 9,061.92 33.224% $ 2,656.50 20.283°% $358.60 
Truek Expense 62.43 $1,041.03 11.550 
Maintenance and Repair..$4,823.07 $1,194.82 279.87 
SWOVIGS nee es 197.60 
Maintenance Labor .............. 806.62 
Caretaker’s Wages .............. 608.00 70.00 
PAW HOUMM AXES) c<<.-ecccsnanceecesoses 5.431.07 19.905% 49.62 1,314.44 10.036 % 1.24.09 14.616% 
kG? Sees 1,741.75 6.384% 176.64 1.349% 611.52 6.961% 
\Wellicne eee 644.92 2.363% 272.60 2.081% $6.17 Ik 
Telephone ... 45.72 349% 
Aeeounting .... zs 69.75 533% 
lLptael Toy ae 1,000.00 3.665 % 
Commission Paid 250.00 916% 
Real Estate Taxes a 211.40 115% 158.37 1.209% 58.06 661% 
SIUCSGY cee 79.46 291% 
ine a 40.29 148% 290.41 2.217% 17.13 STSS 
Advertising .... 129.55 989% 44.65 508% 
Bank Charges 20.87 159% 
) Miseellameous ....-sccsssceeeene 90.54 332% 11.50 088% 
Total Operating Expenses........$ $18,554.35 68.003% $ 5,146.35 39.293% $3,202.65 36.455% 
Depreeiation ..........-...0------ 1,965.04 7.202% 2,668.19 20.372% 1517.56 20.693 % 
Total Expenses ..............:cc0c $20,519.39 75.205 % \ $ 7,814.54 59.665% $5,020.51 57.148% 
INetMMM@ OME .cec2eee-esceeeseses $ $ 6,765.13 24.795 % S$ 5282/81 40.335 % $3,764.59 AQSS2LE 


Note: The Speeial Master found that defendant Virgil J. mae Gross Receipts ($27,284.52) vielded a Net Profit of $6,765.13 or 24.795%. 
Applying the same pereentage to Barnett & Owens and Estkr’s Gross Reeeipts would give the following result: 
Barnett & Owens 24.795% of $13,097 .35=$3,247.47, 
Edward R. Ester 24.795%¢ of $ 8,785.10=$¢2,178.27. 


Receipt of copy acknowledged. 


[Endorsed]: Filed March 28, 1956. 
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SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


This Matter having come on hefore the under- 
signed Judge of the ahove-entitled Court on April 
21, 1956, for entry of Supplemental Findings of 
Fact and Conclusions of Law and Judgment, and 
the Court having heretofore entered an Order ap- 
proving and confirming the supplemental report of 
Special Master, filed herein on January 18, 1956, 
and the plaintiff, United States of America, being 
represented by Charles P. Moriarty, United States 
Attorney for the Western District of Washington. 
and John A. Roberts, Jr., Assistant United States 
Attorney for said district, and the said defendants, 
being the owners of the real estate involved in this 
action and indentified in Paragraph XT of the Find- 
ines of Fact and Conclusions of Law entered by 
the Court on October 20, 1955, appearing in person 
and by their respective counsel of record herein, and 
the Court having heard arguments of counsel and 
being fully advised in the premises. does now, from 
a preponderance of the evidence, by way of supple- 
ment and amendment of the findings of Fact and 
Conclusions of Law heretofore entered herein on 
October 20, 1955, make the following supplemental 
and amendatory : 


Findings of Fact 


I. 
That it was incumbent upon the plaintiff herein 
fo prove its exclusive mght of possession of the 
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land upon which the buildings, furniture, furnish- 
ings, equipment and appurtenances involved herein 
have, at all times material to this action, been and 
are now located. 

II. 

That the plaintiff has not fully sustained that 
burden, in that, although the judgment on the dec- 
laration of taking and the judgments awarding just 
compensation were valid, the plaintiff has not 
proved that the future ascertainable installments of 
such just compensation have been paid; therefore, 
the Court cannot find that such installments have 
been paid and accordingly the Court now finds that 
the plaintiff is not entitled to the requested order 
that the defendants be specifically compelled to re- 
move said buildings and clear the sites upon which 
they stand. This finding is based upon the necessity 
of the plaintiff establishing, in this action, its ex- 
clusive right of possession of said real estate. 


ITT. 

That the present and only estate in the land here 
in question now claimed by the plaintiff expires on 
July 1, 1956, and the plaintiff has no present inten- 
tion of renewing or extending said estate by virtue 
of any existing judgment or order of this Court; 
that upon that date, the defendants, so far as exist- 
ing Judgments and orders of court are concerned, 
will he entitled to the exclusive possession of said 
real estate, and it would be more burdensome to 
them, than advantageous to the plaintiff, to require 
the defendants to specifically perform this Court’s 
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previous contemplated order of building removal 
and site clearance. The Court finds that within about 
seventy (70) days of April 21, 1956, the defendants 
would have the right of exclusive possession of said 
lands and the right to move said buildings back on 
said Jands; that from practical and compensatory 
standpoints the Court now finds that it is more just, 
considering the material equities and the law to, 
instead of compelling specific performance of re- 
moval and site clearance, require the defendants to 
pay a fair, reasonable, and just compensation by 
way of damages for their failure to remove and 
clear the sites of and for their wrongful commercial 
use of, said buildings and comply with all of the 
requirements of the contract of sale. 


Ly. 

As to the property and property interests de- 
seribed in Par. XI, Subpar. a and b of the Findings 
of Fact entered herein October 20, 1955, that a fair, 
reasonable, and just award of damages to be 
awarded to the plaintiff and against the defendant 
Virgil J. Pague and defendant Century Investment 
Corporation jointly and severally. is the sum of 
Five Thousand Nine Hundred Thirty-seven and 
13/100 Dollars ($5,937.13). 


Ne 
As to the property and property interests de- 
scribed in Par. XI, Subpar. e¢ of the Findings of 
Fact entered herein October 20, 1955, that a fair, 
reasonable, and just award of damages to be 
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awarded to the plaintiff and against the defendants 
Arthur G. Barnett and the marital community con- 
sisting of him and Virginia N. Barnett, his wife, and 
Donald F. Owens and the marital community con- 
sisting of him and Jean Owens, his wife, and de- 
fendant Century Investment Corporation, jointly 
and severally, is the sum of Three Thousand Seven 
Hundred Nine and 31/100 Dollars ($3,709.31). 


Vi. 

As to the property and property interests de- 
scribed in Par. XI, Subpar. d of the Findings of 
Fact entered herein October 20, 1955, that a fair, 
reasonable, and just award of damages to be 
awarded to the plaintiff and against the defendants 
Edward R. Ester and the marital community con- 
sisting of him and Lorraine M. Ester, his wife, and 
defendant Century Investment Corporation, jointly 
and severally, is the sum of Two Thousand Four 
Hundred Thirty-two and 59/100 Dollars ($2,432.59). 


NOOL 
That the Findings of Fact and Conclusions of Law 
entered herein on October 20, 1955, are reaffirmed 
in their entirety except that they are modified only 
as to the specific details enumerated herein. 


VITI. 

That a reasonable fee for services rendered by 
Don 8. Griffith, Special Master herein, is the Sum) 
of T'wo Thousand Five Hundred Dollars ($2,500.00) | 
together with the reasonable sum of Highty-three | 
Dollars ($83.00) incurred by the Special Master for 
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the services of Mr. I. EF. Lescher, court reporter; 
that one-fourth of these amounts should be paid by 
the plaintiff and three-fourths of said amounts 
should be paid by the defendants, and each of them, 
and in this regard the defendants’ obligation shall 
be joint and several. That any and all other costs 
incurred in this action shall be paid by the parties 
incurring same. 


That although as the Special Master found de- 
fendant Century Investment Corporation did not 
directly receive the profits of commercial use of the 
buildings, said defendent nevertheless is hable for 
all damages stated in paragraphs IV, V, and VI, 
above, and for three-fourths of the sums stated in 
paragraph VIIT, above. 


Done in Open Court this 26th day of April, 1956. 


/s/ JOHN C. BOWEN, 
United States District Judge. 


And from the foregoing, the Court now makes 
and enters the following: 


Conclusions of Law 


I, 

That it was incumbent upon the plaintiff to prove 
its exelusive right of possession of the land upon 
which the buildings, furniture, furnishings, equip- 
ment and appurtenances herein involved have, at all 
times material to this action, been and are now ]o- 
eated and that the plaintiff has not fully sustained 
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that burden and is therefore not entitled to an order 
of this Court compelling the present owners of the 
land involved herein to remove the buildings and 
clear the sites upon which they stand. 


1 


That the plaintiff is entitled to be compensated by 
these defendants by way of damages for their fail- 
ure to remove and clear the sites, and for their 
wrongful commercial use of, said buildings and to 
comply with the removal requirements of the con- 
tract. of sale entered herein on July 14, 1953. 


Tif. 


That respecting Finding No. IV above, the plain- 
tiff shall be awarded damages against the defendant 
Virgil J. Pague and defendant Century Investment 
Corporation, jointly and severally, in the sum of 
Five Thousand Nine Hundred Thirty-seven and 
13/100 Dollars ($5,937.13). 


TVe 


That respecting Finding No. V above, the plain- | 


tiff shall be awarded damages against the defend- 
ants Arthur G. Barnett and the marital community 
consisting of him and Virginia N. Barnett, his wife, 
and Donald I’. Owens and the marital community 
consisting of him and Jean Owens, his wife, and! 
defendant Century Investment Corporation, jointly 
and severally, in the sum of Three Thousand Seven: 
Hundred Nine and 31/100 Dollars ($3,709.31). 
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V. 

That respecting Finding No. VI above, the plain- 
tiff shall be awarded damages against the defend- 
ants Edward R. Ester and the marital community 
consisting of him and Lorraine M. Ester, his wife, 
and defendant Century Investment Corporation, 
jointly and severally, in the sum of Two Thousand 
Four Hundred Thirty-two and 59/100 Dollars 
($2,432.59). 

va 

That Don 8. Griffith shall be awarded the rea- 
sonable sum of 'wo Thousand Five Hundred Dol- 
lars ($2,500.00) together with the sum of Eighty- 
three Dollars ($83.00) for his expenses and services 
as Special Master herein and that one-fourth of said 
amounts shal] be paid by the plaintiff and three- 
fourths of said amounts shall he paid by the above- 
named defendants, and each and all of them, and 
in this regard the defendants’ obligation shall he 
joint and several. That all other costs incurred in 
this action shall be paid by the parties incurring 
same. 


Done in Open Court this 26th day of April, 1956. 
/s/ JOHN C. BOWEN, 
United States District Judge. 
Receipt of copy acknowledged. 
Lodged April 25, 1956. 
[Findorsed]: Filed April 26, 1956. 
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United States District Court, Western District of 
Washington, Northern Division 


No. 3804 


UNITED STATES OF AMERICA, 
Plaintiff, 


VS. 


CENTURY INVESTMENT CORPORATION, a 
Corporation; HARTFORD ACCIDENT & IN- 
DEMNITY COMPANY, a Corporation; A. E. 
SHERMAN and JANE DOE SHERMAN, His 
Wife; VIRGIL J. PAGUE and JANE DOE 
PAGUE, His Wife; CARL W. PAGUE and 
JANE DOE PAGUE, His Wife; ARTHUR G. 
BARNETT and JANE DOE BARNETT, His 
Wife; EDWARD R. ESTER and JANE DOE 
ESTER, His Wife; and DONALD F. OWENS# 
and JANE DOK OWENS, His Wife, 


Defendants. 


JUDGMENT AND DECREE 


This Matter having come on for entry of Judg- 
ment this day, pursuant to notice, after having pro- 
ceeded to trial before the undersigned Judge of the 
above-entitled Court on the 7th day of September, 
1955, on the Complaint of the plaintiff, as amended, 
and the answers thereto and cross-complaints of 
the respective defendants above named and the 
plaintiff, United States of America, being repre-_ 
sented by Charles P. Moriarty, United States At | 
torney for the Western District of Washington, and 
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John A. Roberts, Jr., Assistant United States At- 
torney for said district, and the said defendants and 
all of them, having each appeared by their respec- 
tive counsel of record herein, and witnesses having 
been sworn, testimony taken, and evidence adduced, 
and the trial having continued from day to day 
until September 17, 1955, and the Court having 
heretofore entered its Findings of Fact and Con- 
clusions of Law, and thereafter having referred the 
matter of an accounting of funds received from the 
commercial use of the buildings described in the 
Findings of Fact and Conclusions of Law to a Spe- 
cial Master and the Master having filed his report 
and supplemental report and the Court having 
heard argument of counsel concerning same and 
having heretofore entered an Order confirming and 
adopting said supplemental report filed herein on 
January 18, 1956; and the Court havine thereafter 
entered supplementary and amendatory Findings of 
Fact and Conclusions of Law, does now, therefore, 
being fully advised in the premises, 


Order, Adjudge, and’ Decree as follows: 


1. That on account of said contract of sale and 
off-site removal of buildings the plaintiff has been 
damaged bv the wilful failure of the defendants, 
hereinafter named in this paragraph, to remove the 
buildings, described in the Findings of Fact and 
Conclusions of Law entered herein, and for their 
failure to clear the sites upon which they stand in 
accordance with the terms of the contract of sale 
entered into on July 14, 1953, all of the terms and 
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eonditions of which are and were well known to 
these defendants, and for their wrongful commercial 
use of said buildings. 


(a) That the plaintiff is hereby awarded rea- 
sonable damages and judgment against the defend- 
ant Virgil J. Pague and defendant Century Invest- 
ment Corporation, jointly and severally, in the sum 
of Five Thousand Nine Hundred Thirty-seven and ~ 
13/100 Dollars ($5,937.13) ; 


(b) That the plaintiff is hereby awarded rea- 
sonable damages and judgment against the defend- 
ants Arthur G. Barnett and the marital community © 
consisting of him and Virginia N. Barnett, his wife, 
and Donald F. Owens and the marital community 
consisting of him and Jean Owens, his wife, and de- 


fendant Century Investment Corporation, jointly” 
and severally, in the sum of Three Thousand Seven 
Hundred Nine and 31/100 Dollars ($3,709.31) ; 


(c) That the plaintiff is hereby awarded rea- 
sonable damages and judgment against the defend- 
ants Edward R. Ester and the marital community 
consisting of him and Lorraine M. Ester, his wife, 
and defendant Century Investment Corporation, 
jointly and severally, in the sum of Two Thousand 
Four Hundred Thirty-two and 59/100 Dollars, 
($2,432.59). 

2. That a fair, just, and reasonable fee for hig | 
services as Special Master herein is hereby awarded 
to Don 8. Griffith in the sum of Two Thousand Five 
Hundred Dollars ($2,500.00), together with Eiehty- 
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three Dollars ($83.00) incurred by him for the serv- 
ices of a court reporter; that one-fourth of said 
amounts, in the sum of $645.75 shall be paid by the 
plaintiff and three-fourths of said amounts, in the 
sum of $1,937.25, shall he paid by the defendants 
named in paragraphs 1 (a), (b), (c), hereinabove 
and each and all of them, and in this regard the de- 
fendants’ obligation is joint and several. 


3. That all other costs incurred hereim shall be 
paid by the parties incurring same and all sums 
awarded the plaintiff herein shal] bear interest 
forthwith after entry of this Judgment and Decree 
at the legal rate of 6% per annum until paid. 


4. That defendants Hartford Aecident & In- 
demnity Company, a corporation; Jane Doe Pague. 
whose true name is Geneva L. Pague; Carl W. 
Pague and Jane Doe Pague, his wife; and A. F. 
Sherman and Jane Doe Sherman, his wife, are 
hereby dismissed from this action without costs. 


D. That each and all of the cross-complaints 
brought by one or more of the defendants against 
the plaintiff herein are hereby dismissed. 


Done in Open Court this 26th day of April, 1956. 
/3s/ JOHN C. BOWEN, 
United States District Judge. 
Receipt of copy acknowledged. 
Lodged April 25, 1956. 
[Endorsed]: Filed April 26, 1956. 
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MOTION TO ALTER OR AMEND 
JUDGMENT AND DECREE 
Come now the defendants, Arthur G. Barnett, 
Donald F. Owens and Edward R. Ester, and their 
respective marital communities, and move to alter 
or amend the judgment and decree of the above- 
entitled Court entered on April 26, 1956, as follows: 


LT; 

That paragraphs 1, 1-b and 1-c, on page 2, award- 
ing damages against these defendants, and para- 
graph 2 on pages 2 and 3, assessing a portion of 
the Special Master’s fee against these defendants, 
have no basis in law or in fact. 


II. 

That the judgment and decree should be altered 
or amended to dismiss this action against these 
defendants. 

This motion is supported by the affidavit of 
Arthur G. Barnett and memorandum of authorities 
furnished by these defendants. 

Dated this 2nd day of May, 1956. 

/s/ ALEC DUFF, and 
/s/ ARTHUR G. BARNETT, 
Attorneys for Arthur G. Barnett and Donald F. 
Owens. 


/s/ MORRIS A. ROBBINS, | 
Attorney for Edward R. Ester. 


Receipt of copy acknowledged. 
[Endorsed]: Filed May 7, 1956. 
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MINUTE ENTRY—JUNE 4, 1956 
Present: Hon. John C. Bowen, U.S. District Judge. 


Court convenes at 10:00 a.m. on June 4, 1956, 
pursuant to the order of adjournment, and hears 
the following matters: 


Now, on this 4th day of June, 1956, this cause 
comes on before the Court for hearing on motion of 
defendants Arthur G. Barnett Donald F. Owens, 
and Edward R. Ester to alter or amend the judg- 
ment and deeree. John Roberts appears on behalf 
of the Government; Arthur G. Barnett appears on 
behalf of Barnett and Owens; Lyle L. Iversen ap- 
pears for Century Investment Corporation, and 
Morris Robbins appears for Edward R. Ester. 


The motion is called and the Court hears argu- 
ments of all counsel in the case. After hearing such 
arguments, the Court on its own motion amends, by 
interlineation. the judgment and decree entered in 
the case on April 26, 1956, by adding after ‘‘that’’ 
(page 2, line 8) the following words: ‘‘on account 
of said contract of sale and off-site removal of 
buildings,’’ such interlined amendment, effective as 
of April 26, 1956, was made and initialed by the 
Court. The Court denies the motion as to each and 
all its parts as to each and all defendants, and 
further denies any and all other pending motions, 
and it is so ordered. 


Journal No. 50—Page 198. 
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NOTICE OF APPEAL OF DEFENDANTS, 
CENTURY INVESTMENT CORP., AND 
VIRGIL J. PAGUE 


Notice Is Hereby Given That Century Invest- 
ment Corporation, a corporation, and Virgil J. 
Pague, defendants above named, hereby appeal to 
the United States Court of Appeals for the Ninth 
Circuit from the final judgment and decree entered 
in this action on April 26, 1956. 


Dated at Seattle, Washington, this 27th day of 
June, 1956. 
LYCETTE, DIAMOND & 
SYLVESTER, 


By /s/ LYLE L. IVERSEN, f 


/s/ LYLE L. IVERSEN, 
Attorneys for Appellants and Cross-Appellants, | 
Century Investment Corp., and Virgil J. Pague. 


[Endorsed]: Filed June 27, 1956. 
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AMENDED NOTICE OF APPEAL OF DE 
FENDANTS, ARTHUR G. BARNETT, 
DONALD F. OWENS, AND EDWARD R.. 
ESTER | 


Notice Is Hereby Given that Arthur G. Barnett” 
and Virginia N. Barnett, his wife; Donald F. Owens i 
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and Jean Owens, his wife; and Edward R. Ester 
and Lorraine M. Ester, his wife, defendants above 
named, hereby jointly appeal to the United States 
Court of Appeals for the Ninth Circuit from the 
final judgment and decree of the above-entitled 
Court signed April 26, 1956, and entered April 30, 
1956, insofar as said judgment and decree affect 
these defendants. 


Dated at Seattle. Washington, this 31st day of 

July, 1956. 

ARTHUR G. BARNETT, and 

ALEC DUFF, 

By /s/ ARTHUR G. BARNETT, 
Of Attorneys for Arthur G. Barnett and Donald 
F. Owens. 
/s/ VERNON W. TOWNE, 
Attorney for Edward R. 
Ester. 


Receipt of copy acknowledged. 
_ [Endorsed]: Filed July 31, 1956. 
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BOND ON APPEAL 
Know All Men by These Presents: 


That we, Arthur G. Barnett and the Marital com- 
munity of him and Virginia V. Barnett; and Don- 
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ald F. Owens and the Marital Community of him 
and Jean Owens, two of the defendants above 
named, as Principal, and American Bonding Com- 
pany of Baltimore, a Maryland corporation, as 
Surety, are held and firmly bound unto the United 
States of America in the sum of Three Thousand 
and no/100 ($3,000.00) Dollars, for which sum well 
and truly paid, the undersigned Principal and_ 
Surety bind themselves, their heirs, executors, ad=y 
ministrators, and assigns, jointly and _ severally, 
firmly by these presents. 


Whereas, the Principals above named are de- 
sirous of appealing and are filing this bond pur- 
suant to the order of the United States Court o 
Appeals for the Ninth Ciremit in Cause No. 1521 
dated the 14th day of August, 1956, entitled: 
‘‘United States of America, Appellant, vs. Century) 
Investment Corporation, et al., Appellees,’’ fixing 
the amount of supersedeas bond for Cross-Appel 
lants, Arthur G. Barnett and the Marital Commun 
ity of him and Virginia V. Barnett; and Donald F 
Owens and the Marital Community of him and J ean 
Owens, Jointly in the sum of $3,000.00. 


Now, Therefore, the condition of the above obli- 
gation is such that if the said Principals shall pros= 
ecute their appeal to effect and satisfy the said 
judgment in full, together with costs, interest and? 
damages for delay if for any reason the appeal is 
dismissed, or if the judgment is affirmed and satis® 
fied in full, such modification of the judemert and! 
such costs, interest and damages as the Appellate 
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Court may adjudge and award, then this obligation 
shall be void; otherwise to remain in full force and 
effect. 


Signed, sealed and dated this 20th day of August, 
1956. 
Arthur G. Barnett and the Marital Community of 
him and Virginia V. Barnett, 
By /s/ ARTHUR G. BARNETT. 
Donald F. Owens and the Marital Community of 
him and Jean H. Owens, 
By /s/ DONALD F. OWENS. 
[Seal] AMERICAN BONDING COM- 
PANY OF BALTIMORE, 
By /s/ GUERTIN CARROLL, 
Attorney in Fact. 
Approved: 8/21/56. 


/s/ JOHN A. ROBERTS, JR., 
Assistant U. 8. Attorney; 


/s/ CHARLES P. MORIARTY, 
United States Attorney. 
Bond approved: 8/21/56. 


/s/ JOHN C. BOWEN, 
United States District Judge. 


[Endorsed]: Filed August 21, 1956. 
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BOND ON APPEAL 
Know All Men by These Presents: 


That we, Edward R. Ester and the Marital Com- 
munity of him and Lorraine M. Ester, one of the 
defendants above named, as Principal, and Ameri- 
ean Bonding Company of Baltimore, a Maryland 
corporation, as Surety, are held and firmly bound 
unto the United States of America in the sum of 
Two Thousand Five Hundred and no/100 ($2,- 


500.00) Dollars, for which sum well and truly paid, © 


the undersigned Principal and Surety bind them-~ 


selves, their heirs, executors, administrators, and 
assigns, jointly and severally, firmly by these pres- 
ents. 


Whereas, the Principal above named is desirous 
of appealing and is filing this bond pursuant to the 
order of the United States Court of Appeals for 
the Ninth Circuit in Cause No. 15219 dated the 
14th day of August, 1956, entitled: ‘‘United States 
of America, Appellant, versus Century Investment 


Corporation, et al., Appellees,’’ fixing the amount 
of supersedeas bond for Cross-Appellant, Edward 


R. Ester and the Marital Community of him and 
Lorraine M. Ester, in the sum of $2,500.00. 


SA SRR 
Se Ge ee _ 


Now, Therefore, the condition of the above obliga- 


tion is such that if the said Principal shall prosecute 
his appeal to effect and satisfy the said judgment 


| 


in full, together with costs, interest and damages 


for delay if for any reason the appeal is dismissed, 


| 


| 


) 
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or if the judgment is affirmed and satisfied in full, 
such modification of the Judgment and such costs, 
interest and damages as the Appellate Court may 
adjudge and award, then this obligation shall be 
void; otherwise to remain in full force and effect. 


Signed, sealed and dated this 20th day of Au- 
gust, 1956. 
Edward R. Ester and the marital community of 
him and Lorraine M. Iister. 
By /s/ EDWARD R. ESTER. 
[Seal] AMERICAN BONDING COM- 
PANY OF BALTIMORE, 


By /s/ GUERTIN CARROLL, 
Attorney-in-Fact. 


Approved 8/21/56. 


/s/ JOHN A. ROBERTS, JR., 
Asst. U. 8. Atty. 


/s/ CHARLES P. MORIARTY, 
U.S. Atty. 
Bond approved 8/21/56. 
/s/ JOHN C. BOWEN, 
U.S. District Judge. 


[Endorsed]: Filed August 21, 1956. 
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CERTIFICATE OF CLERK U. 8. DISTRICT 
COURT TO RECORD ON APPEAL 


United States of America, 
Western District of Washington—ss. 


I, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify that pursuant to the pro- 
visions of Subdivision 1 of Rule 10 of the United 
States Court of Appeals for the Ninth Cirewit and 
Rule 75(0) of the Federal Rules of Civil Procedure, 
I am transmitting herewith the following original 
documents and papers in the file dealing with the 
action, together with minute entry of 6-4-56, as the 
record on appeal and cross-appeals to the United 
States Court of Appeals for the Ninth Circuit, at 
San Francisco, said papers being identified as fol- | 
lows: 


1. Complaint, filed Oct. 4, 1954, with Exhibits A, 
B, and C attached. 

2. Motion and Affidavit for Order to Show Cause, 
filed 10-6-54. 

3. Order to Show Cause, filed Oct. 6, 1954. 

4. Marshal’s Return on Show Cause, and Sum- 
mons, filed 10-11-54, Barnett, Owens and Hster. 

5. Appearance of Gerald Shucklin for Deft. 
Geneva L. Pague, filed 10-12-54. | 

6. Marshal’s Returns on Show Cause and Sum- 
mons, Pague, Century Investment Corp., filed | 
10-13-54, 


a eS SS ltt 


United States of America 17 


7. Marshal’s Return on Summons, Ester, filed 
10-14-54. 

8. Appearance of Lycette, Diamond & Sylvester 
for defendants Pague, filed 10-14-54. 

9. Appearance of Lycette, Diamond & Sylvester 
for Century Investment Corporation, filed 10-14-54. 

10. Motion to Quash Order to Show Cause, filed 
10-14-54. 

Il. Notice of hearing on above motion, filed 
10-19-54. 

12. Marshal’s Return on Summons and Show 
Cause Order, Hartford Accident & Int. Co., Barnett, 
Owens, filed 10-19-54. 

13. Motion and Affidavit for Continuance, filed 


— 10-22-54. 


14. Memo. of Defts. Pague on Motion to Quash, 
filed 10-22-54. 

15. Appearance of Maleolm 8. McLeod for Deft. 
Hartfort Accident and Indemnity Company, and 


Sherman, filed 10-26-54. 


16. Appearance of Arthur G. Barnett and Alec 


‘Duff for defendants Barnett and Owens, filed 
10-26-54. 


17. Motion Deft. Barnett and Owens to Dismiss 


| Complaint, filed 10-26-54. 


18. Motion Defts. Virgil J. Pague, et ux., to Dis- 


| miss Complaint, filed 10-28-54. 


19. Motion Century Investment Corporation to 


| Dismiss Complaint, filed 10-28-54. 


| 


. 


290. Return of Defendants Ester to Show Cause 
Order, filed 10-29-54. 
21. Motion Defts. Ester to Dismiss, filed 10-29-54. 


| 
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22. Motion Deft. Geneva L. Pague to Dismiss, 
filed 10-29-54. 

23. Return of Hartford Accident & Ind. Co. to 
Order to Show Cause, filed 11-1-54. 

24. Notice of Hearing Above Motions, filed 
11-2-54. 

25. Memorandum of USA, filed 11-3-54. 

26. Return to Order to Show Cause of Virgil 
J. Pague, et al., filed 11-3-54. | 

21. ivetian| of Century Investment Corp. tol 
Order to Show Cause, filed 11-3-54, 

28. Memo. of Defts. Pague on Order to Show 
Cause, filed 11-4-54. 

29. Return of Defts. Owens, and Barnett to 
Show Cause, filed 11-5-54, with Exhibits A, B, C, D, 
E and F attached. | 

30. Memo. of Defts. Donald F. Owens, et oxi 
and Arthur G. Barnett, et ux., filed 11-5-54. . 

31. Return to Order to Show Cause of Geneva 
L. Pague, filed 11-5-54. | 

32. Defts. Ester’s Memo. on Show Cause, filed! 
11-5-54. 

33. Answer of Defendants Ester, filed 11-12-54, 

34. Answer of Hartford Accident & Ind. Cos : 
filed 11-12-54. 

35. Answer of Defendants Pague, filed 11-12-54, 

36. Answer of Century Investment Corporation, 
filed 11-12-54. 

37. Answer of Deft. Geneva L. Pague, fle 
11-12-54. 

38. Answer, Defenses, etc., of Defts. Owens and) 
Barnett, et al., filed 11-12-54. | 


| 
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39. Answer of A. E. Sherman, filed 11-13-54. 

40, Order Discharging Rule to Show Cause and 
Denying Motions to Dismiss, filed 11-16-54. 

41. Answer of United States of America to 
Cross-Claim of Defendants Pague, filed 12-23-54. 

42. Answer of United States of America to 
Cross-Claim of Defendants Hster, filed 12-23-54. 

43. Motion of Defendants Pague and Century 

Investment Corporation to Vacate Setting, filed 
1-21-55. 
| 44. Notice of hearing above motion, filed 1-21-55. 
45. Notice of Defendants Ester to Renewal of 
Lease, filed 2-10-55. 
| 46, Marshal’s Return on Order to Show Cause 
With Motion and Affidavit, Jane Doe Sherman, 
| filed 2-10-55. 
47. Marshal’s Return on Summons and Com- 
| plaint, Jane Doe Sherman, filed 2-10-55. 
48. Marshal’s Return on Summons and Com- 
_plaint, A. E. Sherman, filed 2-10-55. 
49. Marshal’s Return on Order to Show Cause 
~ With Motion and Affidavit, A. E. Sherman, filed 
2-10-55. 

50. Notice of Defendants Century Investment 
Corporation and Virgil J. Pague for taking Deposi- 
tion and Oral Examination of Louis Michaelson, 
filed 3-31-56. 

) 51. Marshal’s Return on Subpoena, Louis Mi- 
‘chaelson, filed 4-7-55. 
«5. Deposition of Louis Michaelson on Behalf of 
Defendants Century Investment Corporation and 
Pague, filed 5-17-55. 


{ 
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53. Request of Defendant Century Investment 
Corporation for Admissions, filed 5-24-55. 

54. Praecipe of Defendants Barnett and Owens 
for Issuance of Subpoenas, Orville C. Hatch, et al., 
filed 6-8-55. 

55. Return on Subpoena, Wayne V. Brandon, 
filed 6-10-55. 

56. Return on Subpoena, R. M. Scougal, filed” 
6-16-55. 

57. Return on Subpoena, Orville C. Hatch, filed 
6-16-55. 2 

58. Request of Defendants Barnett and Owens 
for Admissions, filed 8-12-55. 

59. Request of United States for Admissions, 
filed 8-13-55. | 

60. Request of United States for Admissions, 
filed 8-13-55. 

61. Request of United States for Admissions 
filed 8-13-55. . 

62. Praecipe of United States for Issuance of! 
Subpoenas, Orville Cohen and Albert Rontai, filed! 
8-16-55. 

63. Praecipe of United States for Issuance of 
Subpoena, A. E. Sherman, filed 8-16-55. 

64. Marshal’s Return on Subpoena, A. E. Sher- 
man, filed 8-22-55. I 
65. Marshal’s Return on Subpoenas, Orville 

Cohen and Albert Rontai, filed 8-22-55. 

66. Answer of United States to Request for Ad 
missions, filed 8-26-55. 

66a. Praecipe of United States for Issuance of 
Subpoena, Sumner Smith, filed 9-2-55. | 

| 
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66b. Trial Memorandum of Defendants Ester, 
filed 9-2-55. 
67. Motion of United States to Amend Com- 
plaint, filed 9-6-55. 
68. Notice of United States for hearing above 
motion, filed 9-6-55. 
69. Order Authorizing Plaintiff to Amend Com- 
plaint, filed 9-7-55. 
70. Motion of United States to Amend Com- 
plaint, filed 9-7-55. 
71. Order Authorizing Plaintiff to Amend Com- 
plaint, filed 9-7-55. 
72. Memorandum of United States of Legal 
Points and Authorities, filed 9-7-55. 
73. Trial Memorandum of Defendants Pague 
and Century Investment Corporation, filed 9-7-55. 
74. Praecipe of United States for Issuance of 
| Subpoena, Virgil J. Pague, filed 9-9-55. 
_ 75. Marshal’s Return on Subpoena, Sumner 
“Smith, filed 9-12-55. 
| %6. Marshal’s Return on Subpoena, Virgil J. 
Pague, filed 9-13-55. 
77. Memorandum and Statement of Points of 
Defendants Barnett and Owens, filed 9-13-55. 
78. Pyraecipe of United States for Issuance of 
Subpoenas, Charles W. Ross and Louis Michaelson, 
filed 9-13-55. 
_ 79. Marshal’s Return on Subpoena, Louis Mi- 
| chaelson, filed 9-14-55. 
80. Supplemental Trial Memorandum of United 
States, filed 9-16-55. 
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81. Memorandum of Hartford Accident and In- 
demnity Company, filed 9-17-55. 

82. Marshal’s Return on Subpoena, Charles W. 
Ross, filed 9-21-55. 

83. Statement of Costs of Defendants A. E. 
Sherman and Jane Doe Sherman, his wife, to be 
Taxed Against United States, filed 10-1-55. | 

84. Statement of Costs of Defendant Hartford 
Accident and Indemnity Company to be Taxed 
Against United States, filed 10-1-55. 

85. Notice of Taxation of Costs, filed 10-1-55. 

86. Objections by Defendants Pague and Cen- 
tury Investment Corporation to Government’s Pro- 
posed Findings of Fact and Conclusions of Law, 
filed 10-12-55. . 

87. Objections by Defendants Barnett and Owens- | 
and Edward Ester to Plaintiff’s Proposed Baie 
of Fact and Conclusions of Law, filed 10-19-55. 

88. Findings of Fact and Conclusions of Law, 
filed 10-20-55. 

89. Proposed Findings of Fact and Conclusions 
of Law of Plaintiff, filed 10-20-55. 

90. Proposed Findings of Fact and Conclusions 
of Law of Plaintiff, filed 10-20-55. | 

91. Proposed Findings of Fact and Conclusions 
of Law of Defendant Pague, filed 10-20-55. 

92. Proposed Findings of Fact and Conclusion 
of Law of Defendants Barnett and Owens, filed 10- | 
20-55. | 

92a. Transcript of Oral Decision Sept. 17, 1955, , 
filed 10-20-55. | 
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93. Order Directing Reference ance Appointing 
Special Master, filed 10-21-55. 

94, Order on Stipulation, filed 10-31-55. 

95. Report of Special Master, filed 12-16-55. 

96. Memorandum Transcript of Proceedings Be- 
fore Special Master, filed 12-27-55. 

97. Motion of Defendant Virgil J. Pague to 
Strike Report of Special Master, filed 1-3-56. 

98. Exeeptions of Defendant Virgil J. Pague to 
Report of Special Master, filed 1-3-56. 

99. Motion of United States to Confirm and 
Adopt Report of Special Master, filed 1-5-56. 

100. Motion of United States to Fix Special 
Master’s Compensation, filed 1-5-56. 

101. Motion of Defendants Barnett and Owens 
to Strike Special Master’s Report and Transcript, 
filed 1-5-56. 

102. Exceptions of Defendants Barnett and 
Owens to Report of Special Master, filed 1-5-56. 

1038. Withdrawn by Cowrt Order. 

104. Motion of Defendants Century Investment 
Corporation and Virgil J. Pague to Strike Memo- 
randum Transcript of Proceedings Before Special 
Master, filed 1-6-56. 

105. Bulletin ‘“‘F”’ of U. 8. Treasury Depart- 
ment, Bureau of Internal Revenue, filed 1-6-56. 
(Later admitted as Plaintiff’s Exhibit No. 37.) 

106. Memorandum of Plaintiff in Support of 
Special Master’s Report, filed 1-6-56. 

107. Supplemental Report of Special Master, 
filed 1-18-56. 
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108. Exceptions of Virgil J. Pague to Supple- 
mental Report of Special Master, filed 1-27-56. 

109. Exceptions of Defendants Ester to Supple- 
mental Report of Special Master, filed 2-1-56. 

110. Objections by Defendants Barnett and 
Owens to Special Master’s Original and Supple- 
mental Report and Original Transcript filed Re- 
spectively, December 16, 1955, January 18, 1956 and 
December 27, 1955,—filed 2-1-56. 

111. Reporter’s Transcript of Proceedings Be- 
fore Special Master on January 11, 1956, filed 2-23- 
56. | 

112. Motion of Defendants Barnett and Owens 
to Strike Special Master’s Report, Transcript and 
Supplemental Report, filed 2-25-56. 

113. Motion of Defendants Ester to Strike Spe- 
cial Master’s Report, Transcript and Supplemental 
Report, filed 2-27-56. 

114. Supplemental Memorandum—Transcript of 
Proceedings Before Special Master, filed 2-27-56. 

115. Motion of Defendant Virgil J. Pague to 
Strike Supplemental Report of Special Master, filed 
2-28-56. 

116. Second Supplemental Memorandum—Tran- 
script of Proceedings Before Special Master, filed 
3-9-56. 

117. Supplemental Objections of Defendants — 
Barnett and Owens and Defendant Ester to Special — 
Master’s Reports, Including Second Supplemental 
Memorandum—Transcript of Proceedings Before — 
Special Master Filed March 9, 1956—filed 3-23-56. 

118. Memorandum of Plaintiff in Support of | 


| 
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Motion to Confirm Supplemental Report of Special 
Master, filed 4-12-56. 

119. Affidavit of Don S. Griffith, filed 4-12-56. 

120. Affidavit of Arthur G. Barnett, filed 4-19-56. 

121. Affidavit of F. N. Cushman for United 
States in Opposition to Motion of Defendant Bar- 
nett, filed 4-19-56. 

122. Second Supplemental Trial Memorandum of 
Plaintiff, filed 4-19-56. 

123. Affidavit of Edward R. Ester, filed 4-19-56. 

124. Supplemental Trial Memorandum of De- 
fendants Barnett and Owens, filed 4-20-56. 

125. Memorandum of Defendants Pague on Non- 
Payment of Taxes by Government, filed 4-20-56. 

126. Order Overruling Objections and Confirm- 
ing Supplemental Report of Special Master, filed 
4-21-56. 
| 427. Supplemental Findings of Fact and Conelu- 

sions of Law, filed 4-26-56. 

128. Judgment and Decree, filed 4-26-56. 

129. Excerpt of Proceedings by Court Reporter 
on 4-21-56, filed 5-1-56. 

130. Motion of Defendants Barnett, Owens and 
Edward R. Ester to Alter or Amend Judgment and 
Deeree, filed 5-7-56. 

131. Affidavit of Arthur G. Barnett in Support 

of Motion of Defendants Barnett, Owens and Ester 
to Alter or Amend Judgment and Decree, filed 5- 
7-56. 

132. Memorandum in Support of Motion of De- 
fendants Barnett, Owens and Ester to Alter or 
: Amend Judgment, filed 4-7-56. 
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133. Notice of hearing Motion of Defendants 
Barnett, Owens and Ester to Alter or Amend Judg- 
ment and Decree, filed 5-7-56. 

134. Memorandum of Plaintiff in Opposition to 
Defendant’s Motion to Alter or Amend Judgment 
and Decree, filed 6-1-56. 

135. Notice of Appeal by United States, filed 6- 
25-56. 

136. Notice of Appeal of Defendants, Century 
Investment Corp., and Virgil J. Pague, filed 6-27- 
a6. 

137. Cost Bond on Appeal of Defendants Cen- 
tury Investment Corporation and Virgil J. Pague, 
filed 6-27-56. | 

138. Notice of Cross-Appeal of Defendantil 
Arthur G. Barnett and Donald F. Owens, filed 6-17- 
56. | 

139. Motion of Defendants Arthur G. Barnett 
and Donald F. Owens to Extend Time for Filing 
Record on Appeal and Docketing Appeal, filed 1-1 : 
56. : 
140. Affidavit of Arthur G. Barnett, filed Tate 
56. : 

141. Notice of Defendants Owens and Barnett off 
hearing Motion to Extend Time for Filing Record 
on Appeal and Docketing Appeal, filed 7-17-56. 

142. Notice of Cross-Appeal of Defendants Ed- 
ward R. Ester and the Marital Community Com 
posed of Him and Lorraine M. Ester, filed 7-17-56. 

143. Cost Bond on Appeal of Defendants Ball 
nett and Owens, filed 7-17-56. | 
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144. Cost Bond on Appeal of Defendants Ester, 
filed 7-17-56. 

145. Motion of United States to Dismiss Appeal, 
filed 7-18-56. 

146. Notice of United States of hearing Motion 
to Dismiss Appeal, filed 7-18-56. 

147. Affidavit of Defendant Edward R. Ester 
Opposing Plaintiff’s Motion to Dismiss Appeal and 
Affidavit in Support Thereof, filed 7-20-56. 

148. Substitution of Vernon W. Towne in place 
of Robbins and Robbins as attorney for Defendants 
Ester, filed 7-20-56. 

149. Affidavit of Defendant Arthur G. Barnett 
Opposing Plaintiff’s Motion to Dismiss Appeal and 
Affidavit in Support Thereof, filed 7-20-56. 

150. Amended Notice of Appeal of Defts. Bar- 
nett, Owens and Ester, filed July 31, 1956. 

151. Designation of Contents of Record on Ap- 
peal filed July 31, 1956, by Defts. Barnett, Owens 
and Ester. 

152. Statement of Points on Appeal, Barnett, 
Owens and Lister, filed July 31, 1956. 


Minute entry of June 4, 1956, re hearing on mo- 


tion of Barnett, Owens and Ester and Court’s own 


motion amending judgment and order denying all 


pending motions. 


T further certify that the following is a true and 


‘correct statement of all expenses, costs, fees and 


‘eharges incurred in my office by appellant for 


preparation of the record on appeal in this cause, to 
wit, Notice of Appeal, $5.00; and that said amount 
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has not been paid to me for the reason that the ap- 
peal is being prosecuted by the Government. 


I further certify that the costs incurred by cross- 
appellants are as follows: 


Lycette, Diamond & Sylvester for filing 
Notice of Appeal on behalf of Century 
Investment Corporation and Virgil J. 


Pague ..... 0 2... $5.00 
Arthur G. Barnett, Cross-Appeal self and 
Hster .....5......0) 5 5.00 


Arthur G. Barnett, amended Notice of 
appeal, Defts. Barnett, Owens and 
ister, jointly ........:..9. 9) 9.00 


and that said amounts have been paid to me by the 
respective parties through their attorneys. 


In Witness Whereof I have hereunto set my hand 
and affixed the official seal of said District Court at — 
Seattle, this 3lst day of July, 1956. 


[Seal] MILLARD P. THOMAS, | 
Clerk ; 


By /s/ TRUMAN EGGER, 
Chief Deputy. 
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CERTIFICATE OF CLERK U. 8. DISTRICT 
COURT TO RECORD ON APPEAL 


United States of America, 
Western District of Washington—ss. 


J, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify that J am transmitting 
herewith, supplemental to the original record on ap- 
peal herein the following papers in the file dealing 
with the action, to wit: 


153. Bond on Appeal, (Barnett and Owens), 
$3,000.00, filed 8-21-56. 


154. Bond on Appeal, (Ester), $2,500.00, filed 
8-21-56. 


Jn Witness Whereof I have hereunto set my hand 
and affixed the official seal of said District Court at 
Seattle, this 22d day of August, 1956. 


[Seal] MILLARD P. THOMAS, 
Clerk ; 


By /s/ TRUMAN EGGER, 
Chief Deputy. 
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[Endorsed]: No. 15219. United States Court of 
Appeals for the Ninth Circuit. Century Investment 
Corporation and Virgil J. Pague, Appellants, vs. 
United States of America, Appellees. Arthur G. 
Barnett and Virginia N. Barnett, His Wife; Donald 
F. Owens and Jean Owens, His Wife; Edward R. 
Ester and Lorraine M. Ester, His Wife, Appellants, 
vs. United States of America, Appellee. Transcript 
of Record. Appeals from the United States District 
Court for the Western District of Washington, 
Northern Division. 


Filed August 1, 1996. 


/s/ PAUL PY O72 RRIF 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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United States Court of Appeals 
for the Ninth Cireuit 


No. 15219 


UNITED STATES OF AMERICA, 


Appellant, 
VS. 


CENTURY INVESTMENT CORPORATION, et 
al., 
Appellees. 


STATEMENT OF POINTS ON APPEAL OF 
CENTURY INVESTMENT CORPORATION 
AND VIRGIL J. PAGUE 


Century Investment Corporation and Virgil J. 
Pague will rely upon the following points in this 
appeal: 

1. The Court erred in awarding damages against 
these Appellees in the absence of any competent 
proof of damage. 


2. The Court erred in ordering an accounting. 
ie! o 


LYCETTE, DIAMOND & 
SYLVESTER, 


By /s/ LYLE L. IVERSEN, 
Attorneys for Century Investment Corporation and 
: Virgil J. Pague. 


| [Endorsed]: Filed August 9, 1956. 
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[Title of Court of Appeals and Cause. ] 


At a Stated Term, to wit: The October Term 
1956, of the United States Court of Appeals for the 
Ninth Circuit, held in the Court Room thereof, in 
the City and County of San Francisco, in the State 
of California, on Tuesday the fourteenth day of Au- 
gust in the year of our Lord one thousand nine hun- 
dred and fifty-six. 


Present: Honorable William E. Orr, Cirenit Judge, 
Presiding, 
Honorable Thomas McAllister, Circuit 
Judge; 


Honorable Stanley N. Barnes, Circuit 
Judge. 
No. 15219 


ORDER DISMISSING APPEAL, ETC. 


The United States of America has moved this 
Court to dismiss its appeal. Appellee and cross-ap- | 
pellant Edward R. Hster has filed an affidavit oppos- 
ing said motion on the ground that said motion Is | 
unsupported by a substantial reason for dismissal | 
We think the determination by the Attorney Gen- | 
eral of the United States that further prosecution of 
the appeal is not desirable is sufficient. Affiant Ester | 
also moves dismissal because the motion is not sup- 
ported by affidavit. We think the affidavit, filed Au- 
gust 9, 1956, may be considered in support of the’ 
motion and thus meet the requirements of Rule 17 | 
of the rules of this court. 
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The Motion to Dismiss Is Granted 


Appellees and cross-complainants Barnett, Owens 
and Ester have moved this court that in the event 
the motion of the United States of America to dis- 
miss its appeal is granted, that a supersedeas bond 
be dispensed with or that this court fix the amount of 
such bond. We think separate supersedeas bonds 
should be furnished; cross-appellant ster and wife 
to furnish bond in the sum of $2,500.00, and cross- 
complainants Barnett and his wife and cross-com- 
plainant Owens and his wife to jointly furnish a 
supersedeas bond in the sum of $3,000.00; said su- 
persedeas bonds to be conditioned as required by 
law, to be approved by the United States Attorney 
for the Western District of Washington, and the 
Judge of said District Court and filed with the Clerk 
of said District Court. 


[Title of Court of Appeals and Cause. ] 


STATEMENT OF POINTS ON APPEAL BY 
JOINT APPELLEES AND CROSS-APPEL- 
LANTS EDWARD R. ESTER, DONALD F. 
OWENS AND ARTHUR G. BARNETT 


Joint appellees and cross-appellants, Edward R. 
Ester and Lorraine M. Ester, his wife, Donald F. 
Owens and Jean Owens, his wife, and Arthur G. 
Barnett and Virginia N. Barnett, his wife, here- 
with present the points upon which they claim the 
District Court erred: 
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1. In denying defendants’ motions to dismiss the 
complaint on the ground that the plaintiff failed to 
state a claim upon which relief can be granted. 


2. In failing to dismiss the action because of 
failure to prove a claim upon which judgment could 
be based. 


3. In entering Findings of Fact and Supplemen- 
tary Findings of Fact which are inconsistent with 
the Conclusions of Law and Supplementary Con- 
clusions of Law, and which fail to support the judg- 
ment based thereon. 


4. In refusing to enter a judgment of dismissal 
as to these defendants based on the Findings of Fact 
and Supplementary Conclusions of Law. 


5. In assessing damages against these defend- 
ants, who are fee owners of the land, based on an | 
accounting of rents from property which had there- | 
tofore reverted to them. 


6. In making a reference to a Master and in as- 
sessing a portion of the Special Master’s fee against 
these defendants. 


7. That the Findings of the Special Master are. 
clearly erroneous as to these defendants; that the ; 
portion of the Special Master’s fee assessed against 
these defendants is excessive and no fee at all was 
justified against these defendants because of the 
Master’s erroneous work. 


8. In assessing against these defendants, who 
were not parties to the contract, and who are the 


y 
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fee owners of the underlying real estate, judgment 
for damages in the same manner as against: 


(a) Parties to the contract; 
(b) The alter ego of parties to the contract; and 
(c) Defendants who never were and are not now 
owners of all the real estate underlying their build- 
ines. 
ARTHUR G. BARNETT, and 
ALEC DUFBF, 
By /s/ ARTHUR G. BARNETT, 
Of Attorneys for Arthur G. Barnett and Donald F. 


Owens. 
/s/ VERNON W. TOWNE, 
Atty. for Edward R. Ester. 


Receipt of copy acknowledged. 


[Endorsed]: Filed August 30, 1956. 


